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January 22, 2002

Mr. Delbert H. Singleton Jr.

Director

Procurement Services Division

6th Floor-Wade Hampton Building

Columbia, South Carolina 29201

Dear Delbert:

I have attached the South Carolina Department of Transportation’s procurement audit report and recommendations made by the Office of Audit and Certification.  I concur and recommend the Budget and Control Board grant the Department a three-year certification as noted in the audit report.

Sincerely,
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R. Voight Shealy

Materials Management Officer
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December 7, 2001

Mr. R. Voight Shealy

Materials Management Officer

Office of General Services

1201 Main Street, Suite 600

Columbia, South Carolina 29201

Dear Voight:


We have examined the procurement policies and procedures of the South Carolina Department of Transportation for the period January 1, 1998 through September 30, 2001.  As part of our examination, we studied and evaluated the system of internal control over procurement transactions to the extent we considered necessary.


The evaluation was to establish a basis for reliance upon the system of internal control to assure adherence to the South Carolina Consolidated Procurement Code, State regulations, and the Department’s procurement policy.  Additionally, the evaluation was used in determining the nature, timing and extent of other auditing procedures necessary for developing an opinion on the adequacy, efficiency and effectiveness of the procurement system.


The administration of the South Carolina Department of Transportation is responsible for establishing and maintaining a system of internal control over procurement transactions.  In fulfilling this responsibility, estimates and judgments by management are required to assess the 

expected benefits and related costs of control procedures.  The objectives of a system are to provide management with reasonable, but not absolute, assurance of the integrity of the procurement process, that affected assets are safeguarded against loss from unauthorized use or disposition and that transactions are executed in accordance with management's authorization and recorded properly.


Because of inherent limitations in any system of internal control, errors or irregularities may occur and not be detected.  Also, projection of any evaluation of the system to future periods is subject to the risk that procedures may become inadequate because of changes in conditions or that the degree of compliance with the procedures may deteriorate.


Our study and evaluation of the system of internal control over procurement transactions, as well as our overall examination of procurement policies and procedures, were conducted with professional care.  However, because of the nature of audit testing, they would not necessarily disclose all weaknesses in the system.


The examination did, however, disclose conditions enumerated in this report which we believe need correction or improvement.


Corrective action based on the recommendations described in these findings will in all material respects place the South Carolina Department of Transportation in compliance with the South Carolina Consolidated Procurement Code and ensuing regulations.



Sincerely,
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Larry G. Sorrell, Manager



Audit and Certification

INTRODUCTION


We conducted an examination of the internal procurement operating policies and procedures of the South Carolina Department of Transportation.  Our on-site review was conducted October 10, 2001 through November 8, 2001 and was made under Section 11-35-1230(1) of the South Carolina Consolidated Procurement Code and Section 19-445.2020 of the accompanying regulations.   


Section 11-35-1210 of the South Carolina Consolidated Procurement Code states:

The (Budget and Control) Board may assign differential dollar limits below which individual governmental bodies may make direct procurements not under term contracts.  The Office of General Services shall review the respective governmental body's internal procurement operation, shall verify in writing that it is consistent with the provisions of this code and the ensuing regulations, and recommend to the Board those dollar limits for the respective governmental body's procurement not under term contract.


On March 9, 1999, the Budget and Control Board granted the South Carolina Department of Transportation the following procurement certification. 

Procurement Areas
Certification Limits

Goods and Services
$ 100,000 per commitment

Information Technology
$  50,000 per commitment

Consultant Services
$  50,000 per commitment

Construction Services
$  50,000 per commitment

Prefabricated Concrete Bridge Spans
$250,000 per commitment

Aggregate
$250,000 per commitment


Our audit was performed primarily to determine if re-certification is warranted.  Additionally, the Department requested the following certification increases.

Procurement Areas
Certification Limits



Goods and Services


       $250,000 per commitment (A)

Information Technology


       $100,000 per commitment

Consultant Services


       $100,000 per commitment

Construction Contract Award


       $100,000 per commitment

Construction Contract Change Order


       $100,000 per change order

A/E Contract Amendment


       $  25,000 per amendment

(A) Prefabricated concrete bridge spans and aggregate are included in goods and services. 

SCOPE

We conducted our examination in accordance with Generally Accepted Auditing Standards as they apply to compliance audits.  Our examination encompassed a detailed analysis of the internal procurement operating procedures of the South Carolina Department of Transportation and its related policies and procedures manual to the extent we deemed necessary to formulate an opinion on the adequacy of the system to properly handle procurement transactions. 


We selected judgmental samples for the period July 1, 1999 through June 30, 2001 of procurement transactions for compliance testing and performed other audit procedures that we considered necessary to formulate this opinion.  The scope of our audit included, but was not limited to, a review of the following:

(1) All sole source, emergency and trade-in sale procurements for the  period January 1, 1998 through  June 30, 2001

(2) Procurement transactions for the period July 1, 1999 through June 30,  2001 as follows:

a) One hundred-four payments each exceeding $1,500

b) A block sample of four hundred fifty sequentially numbered    purchase orders reviewed against order splitting and use of favored vendors

c) Additional sample of all procurement card purchases for two  months

(3) Ten construction contracts and ten professional service contracts for compliance with the Manual for Planning and Execution of State Permanent Improvements

(4) Minority Business Enterprise Plans 

(5) Information Technology Plan 

(6) Internal procurement procedures manual

(7) Surplus property procedures

(8) Blanket Purchase Agreements

(9) File documentation and evidence of competition

RESULTS OF EXAMINATION

Construction and Renovation of Rest Areas and Welcome Centers

The Department of Transportation, hereinafter referred to as the Department, has continued to procure construction and renovation of rest areas and welcome centers under exemption (1) of Section 11-35-710 of the Code. During our prior audit of the Department, the issue arose on the application of the exemption to contracts for maintenance of rest areas and welcome centers. It became apparent that there has been a difference in the interpretation of the exemption between the Department and the Budget and Control Board as letters were passed between the agencies. In order to resolve the question, the Department and the Budget and Control Board on June 17, 1998 jointly submitted a request to the Office of the Attorney General asking that he resolve the matter with an official opinion.  

The opinion from the Office of the Attorney General on January 8, 1999 included several specific statements including the following: 

The fact that rest areas and welcome center were not specifically mentioned as part of the exemption contained in Section 11-35-710(1) is, as noted by the Director General Services, striking.  Moreover, the fact that a rest area or welcome center may be included as a part of the “highway” for other purposes is not necessarily controlling in determining whether the Legislature intended to exempt contracts relating to the construction and maintenance of welcome centers and rest areas from the Procurement Code.  What is most persuasive would be the common and ordinary understanding of words such as “highway” or “road” as well as the construction which would best effectuate the Legislature’s intent.  There is simply no persuasive evidence present that the General Assembly contemplated including such contracts when enacting the pertinent exemption from the procurement Code.  If indeed the General Assembly had envisioned this broader, more technical meaning of a “highway” or “road”, it could have certainly said so when enacting this particular exemption.  Yet, it did not.

Page 7 of the opinion stated:

As a matter of policy, this Office typically defers to the administrative interpretation by the agency charged with the enforcement of the statue in question. As was emphasized in an earlier opinion, “construction of a statute by the agency charged with executing it is entitled to the most respectful consideration [by the courts] and should not be overruled absent cogent reasons.”

Page 8 of the opinion further stated:

Thus, deference must be given the Budget and Control Board’s interpretation of the Procurement Code in this matter, unless such interpretation is patently unreasonable. Clearly, General Services’ statutory interpretation is not unreasonable in this instance, particularly in light of the remedial purpose of the Procurement Code. 

Page 10 of the opinion stated:

Thus, in my opinion, because the General Services Division of the Budget and Control Board is the agency charged with implementing and administering the Procurement Code, a court would follow this agency's interpretation thereof.  


In a letter dated February 11, 1999 from the Department stated, in part, “The South Carolina Department of Transportation has agreed to abide by the opinion that has been rendered by the Attorney General’s Office in this matter.” 


We recommend the Department comply with the competitive requirements of the Code for the construction and renovation of rest areas and welcome centers. If the Department wishes to pursue an exemption, as was offered in the letter of July 10, 1997 from the Director of the Office of General Services, we will give full consideration to any such request.  

DEPARTMENT RESPONSE

As has been noted there has been a difference in the interpretation of the exemption between the Department of Transportation and the Budget and Control Board regarding the construction and renovation of rest areas and welcome centers.  The Department receives federal funds for these projects and is required to follow the Federal laws and regulations when constructing and renovating these facilities. The Federal Highway Administration interprets the definition of “highways” to include rest areas and welcome centers as part of the highway system.  When constructing or renovating these facilities the Federal Highway Administration requires that all federal laws and regulations be met, and that project control and oversight is performed by the SCDOT with approval from the Federal highway Administration.  There are often conflicts between the federal and state laws and regulations.  A letter from Mr. Stephen R. Ikerd of Federal Highways Administration was received regarding requirements for SCDOT to receive and administer federal funds.  As discussed and documented in the report on page 7, we will pursue a clarification of the current exemption through the Budget and Control Board and appreciate the support and consideration given by the Materials Management Office. 

Old Sole Source Justifications


The Department used old sole source justifications to authorize twenty-eight new sole source procurements.  Since the justifications were old, the procurements were unauthorized. 


We recommend the Department prepare new sole source justifications for sole source procurements or prepare blanket sole source justifications with specified periods of time indicated on the justifications. The Department must request ratification of the unauthorized procurements in accordance with Regulation 19-445.2015.


We recommend all sole source justifications be approved before sole source procurements are made. The Department must request ratification of the unauthorized procurement in accordance with Regulation 19-445.2015.

DEPARTMENT RESPONSE

Of the twenty-eight sole source procurements documented there are thirteen that were for reflective/fluorescent sheeting.  In the past the sole source justification for this commodity had been on file for a period of a year.  This was due to the fact that only one manufacturer had a product that was acceptable.  Once other sources were identified and there was competition available the sole source justifications were to be considered on an as needed basis.  There was one product that was identified as only being available through the manufacturer and was determined to be a sole source.  The buyer assumed since the justification had been for a period of a year in the past that the sole source on file also good for a period of a year.  They have been instructed in order to use a sole source justification for more than one purchase the Justification Form must document that is good for a year.  Each buyer will be responsible for assuring the appropriate sole source justification is used.  Five of the justifications had noted in the attached memo to the Executive Director from the Director of Procurement that the attached sole source Justification Form was requested to be good for a period of one year.  In the future this documentation will be on the form as well as in the attached memorandum.  The remaining ten justifications should had a new justification form prepared prior to issuing the purchase order.  The individuals documenting these procurements looked at the date on the sole source justification in the file for the same commodity and vendor and assumed it was good for a period of a year even though the justification form did not state so.  All staff has been cautioned to make sure that the proper documentation is attached to each sole source and unless the justification states it is good for a period of a year, they must have another justification prepared and approved prior to issuing the purchase order.  We are preparing the appropriate ratification documents as recommended in the report.

Reporting Errors for Sole Source and Emergency Procurements


The reporting errors on the sole source and emergency quarterly reports were extensive.  Because the reporting errors were so extensive, we had no confidence in the amounts reported and stopped testing for report accuracy.  


We recommend the Department review its operating procedures to identify the deficiencies and take the appropriate corrective action. We also recommend the Department review each of the quarterly reports for our audit period and submit amended reports for the audit period.

DEPARTMENT RESPONSE

The staff preparing the reports was relying on the computer printout obtained from our Information Technology Division to prepare the reports without verifying the data with copies of documentation obtained for each purchase order.  The process has been changed and each purchase order on the report will now be verified against the documentation.  This will assure there are no future errors on the reports.  Copies of the purchase orders and all supporting documentation for the reporting quarter will be filed in a central file with the reports.  All sole source, emergency, and trade-in reports for the period of January 1, 1988 through September 30, 2001 have been reviewed and corrected.  Copies of the revised reports have been delivered to the Materials Management Office, Audit and Certification.

Sole Source Justifications Do Not Support Procurements


The sole source justifications on purchase orders 277612, 292160, 293175, 294295, and 294855 did not support the items descripted on the purchase orders. 


We recommend that sole source procurements have justifications that support the items or services being purchased.

DEPARTMENT RESPONSE

In some instances the sole source determination for maintenance and repair was used for the purchase of new equipment.  The staff has been cautioned to make sure the justification matches the procurement.  It is necessary to review the description carefully prior to issuing the purchase order to make sure that the justification is appropriate and support the items and services being reported.

Drug-Free Workplace Certification


The Department failed to obtain the drug free workplace certification as required by Section 44-107-30 of the South Carolina Code of Laws on all sole source and emergency procurements of $50,000 or more. A total of fifty-two procurements were reported that were greater than $50,000. 


We recommend the Department obtain the drug free workplace certification on all contracts of $50,000 or more.

DEPARTMENT RESPONSE

All drug free workplace certifications have been obtained and filed with the appropriate documentation.  In the future purchase orders will not be signed until the drug free workplace certification is attached to the purchase order file.  The procedure for ensuring the necessary certifications are obtained has been documented and reviewed with staff.

Posting of Award Location Not in Solicitations


Invitations for bids SB8404, SB8472, SB8556, and SB8672 did not contain the location of the award posting. Section 11-35-1520(10) of the Code requires the location of the award posting in the solicitation.


We recommend the location of the award posting be included in all invitations for bids.

DEPARTMENT RESPONSE

In order to ensure this does not occur in the future we have added the appropriate language to the boilerplate for all solicitations as outlined in section 11-35-1520(10) of the Procurement Code.

Contract Award


Solicitation SB8698 was awarded for $137,553 based on the lump sum of items versus awarding by line item.  The specifications in the solicitation did not specify how the award would be made.  If the solicitation had been awarded by line item, a saving of $12,175 could have been realized over awarding in a lump sum.  It is our opinion the solicitation was not awarded in the most advantageous way.


We recommend the Department always specify how a solicitation is to be awarded and make awards in the most advantageous way.

DEPARTMENT RESPONSE

Solicitation SB8698 did not state that award would be made by the line item, by lot, or by total and would be made by the option most advantageous to the state.  This solicitation was for sand and aggregate and normally would have had this statement included.  The buyer inadvertently left this provision off the solicitation at the time it was prepared.  The boilerplate language has been changed to include this provision for all solicitations to allow SCDOT to determine the award based on the option it deems most advantageous when making the award.  The  Department acknowledges these minor exceptions and has taken preventive measures to assure they are corrected in the future.

CERTIFICATION RECOMMENDATIONS

As enumerated in our transmittal letter, corrective action based on the recommendations described in this report, we believe, will in all material respects place the South Carolina Department of Transportation in compliance with the Consolidated Procurement Code.

Under the authority described in Section 11-35-1210 of the Procurement Code, subject to this corrective action, we will recommend the South Carolina Department of Transportation be re-certified to make direct agency procurements for three years up to the limits as follows:

PROCUREMENT AREAS
CERTIFICATION LIMITS

Goods and Services


*$250,000 per commitment 

Information Technology


*$100,000 per commitment

Consultant Services


*$100,000 per commitment

Construction Contract Award


 $100,000 per commitment

Construction Contract Change Order


 $100,000 per change order

A/E Contract Amendment


$  25,000 per amendment

*The total potential purchase commitment whether single year or multi-term contracts are used.
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Larry G. Sorrell, Manager




Audit and Certification
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January 22, 2002

Mr. R. Voight Shealy

Materials Management Officer

Materials Management Office

1201 Main Street, Suite 600

Columbia, South Carolina 29201

Dear Voight:

We have reviewed the response from the South Carolina Department of Transportation to our audit report for the period of January 1, 1998 – September 30, 2001.  Also we have followed the Department’s corrective action during and subsequent to our fieldwork.  We are satisfied that the Department has corrected the problem areas and the internal controls over the procurement system are adequate.

Therefore, we recommend the Budget and Control Board grant the South Carolina Department of Transportation the certification limits noted in our report for a period of three years.

Sincerely,
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Larry G. Sorrell, Manager

Audit and Certification
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