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(ASO)

DIGEST

Protest alleging successful proposal was non-responsive and flaws in the procurement process is
denied. Blue Cross and Blue Shield of South Carolina’s (BCBS) amended protest is incorporated

by reference. (Attachment 1)

AUTHORITY

The Chief Procurement Officer (CPO) conducted an administrative review pursuant to S.C. Code

Ann. §11-35-4210(4). This decision is based on materials in the procurement file and applicable

law and precedents.
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BACKGROUND
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Approval to Conduct Discussions
Discussions

Evaluator Discussions Scoring
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January 31, 2017
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June 12, 2017
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December 1, 2017
January 10, 2018
February 20, 2018
April 6, 2018

April 13, 2018

May 18, 2018

June 18, 2018
September 14, 2018
September 24, 2018

Amended Protest Received October 1, 2018

The South Carolina Department of Health and Human Services (HHS) is in the midst of
acquiring a replacement Medicaid Management Information System, or MMIS. MMIS is a
collection of interrelated line-of-business applications HHS relies on to carry out part of its core
mission. Some components of the legacy application are written in the COBOL programming
language and are approaching forty years of age. Both BCBS and Optum acknowledge the
lengthy and unusual history of this acquisition. According to Optum’s response to this protest,
HHS’s quest to replace the legacy MMIS began with a request for information it issued in 2010.
After several subsequent exchanges with the industry—including at least one failed
procurement—HHS formulated an acquisition strategy that gained federal approval through the
Centers for Medicare and Medicaid Services (CMS). The Department’s vision for the
replacement system is a group of discrete subsystems, or modules, for different elements for the
MMIS. It seeks hosted services, rather than the monolithic mainframe application currently
housed at Clemson University. It has already awarded five contracts for parts of the MMIS,
totaling nearly $187 million. This protest concerns the Medical ASO contract, which will be by
far the largest MMIS component to date. The CPO delegated the conduct of this procurement to
HHS.
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The Department issued this Request for Proposals on January 31, 2017. Its stated scope was “to
acquire claims processing via Software-as-a-Service (SaaS) and support services for the state's
remaining fee-for-service (FFS) population and any program administered by SCDHHS pursuant
to the Individuals with Disabilities Education Act Part C via an Administrative Services
Organization (ASO).” [Solicitation, 11, p. 7] Proposals were received on September 20, 2017,
from Blue Cross and Blue Shield of South Carolina (BCBS), Client Network Services, Inc.
(CNSI), and OptumInsight, Inc. (Optum). On October 23, 2018, all three offerors were asked to
clarify certain aspects of their proposals under Section 11-35-1520(8) and Regulations 19-
445.2080 and -445.2095(E). On October 25, 2018, nine evaluators received the technical
proposals and instructions. The proposals were evaluated and scored in two phases. In Phase I,

the evaluators scored the proposals against the first two evaluation criteria:

Solution - This criterion evaluates Offeror’s proposed solution in meeting the
State’s goals and objectives as demonstrated in Offeror’s entire Proposal and;

Risk - This criterion evaluates the risk of Offeror’s proposed solution and its
impact on cost; schedule; system and operations performance, as perceived by the
State, throughout Offeror’s entire Proposal. It includes, without limitation, the
evaluation of risk due to Offeror’s proposed solution; the proposed staff and
organization; past performance and experience; corporate background; financial
stability; and the realism of the proposed schedule. This criterion also evaluates
the quality of Offeror’s identification and proposed mitigation of risks and issues,
as well as Offeror’s introspection on its role as a source of risks and issues.

[Solicitation, Page 95]

On December 1, 2017, each evaluator awarded up to 45 points for the Offeror’s solution and up
to 30 points for risk. The procurement officer allocated up to 25 points for price using a standard
formula. Optum was the lowest priced proposal at $178,629,740.44 and received the maximum
of 25 points available for Total Cost of Ownership. CNSI submitted the second lowest price of
$215,796,319.46 and received 20.69 points. BCBS was the highest priced proposal at
$236,018,167.53 and received 18.92 points. These points were added to the evaluator’s scores to
complete Phase | scoring. At the end of Phase 1, Optum was scored highest in all three
categories with a total score of 831. CNSI was second with a total score of 709.31 and BCBS

was third with a total score of 595.28.
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On January 10, 2018, the evaluators awarded up to 20 points to each offeror for the Phase 11

criteria published in the solicitation:

Demonstration/Oral Presentation - This criterion evaluates Offeror’s proposed
solution in meeting the State’s goals and objectives as demonstrated in Offeror’s
entire proposed solution. The demonstration/oral presentation also evaluates the
technical capabilities, completeness, robustness and ease of the proposed solution

[Solicitation, Page 96] These scores were added to the Phase | scores. At the end of Phase I,
Optum remained the highest scored offeror with 993.5 total points. CNSI, at 846.21, was second.
BCBS was last, trailing Optum by over 250 points with a total score of 741.28.

HHS entered into negotiations with Optum on February 20, 2018. On April 9, 2018, HHS
requested, and was granted permission, from the CPO to conduct discussions in accordance with
Regulation 19-445.2095(1). All three offerors received a communication from the procurement
officer identifying issues to be addressed through discussions. With two exceptions, these were
the same issues addressed with all three offerors during previous clarifications. One exception
was a request of CNSI to identify the location of certain information in its proposal. The second
exception was a request of Optum to remove a previously unnoticed footer from its proposal
Table of Contents, which it did.

After receipt of discussions responses, HHS reconvened the evaluation committee and provided
instructions to conduct a "fresh™ evaluation of the proposals. On May 18, 2018 the Evaluation
Panel met and submitted their revised scoring. Optum was again the highest ranked offeror with
a total score of 988.5. CNSI was second with a total score of 831.21 and BCBS was third with a
total score of 776.28. HHS resumed negotiations with Optum. On June 18, 2018, Optum returned
an executed record of negotiations. SCDHHS posted an Intent to Award on September 14, 2018.

The total potential value of the contract exceeds $180 million.

BCBS filed its initial letter of protest on September 24, 2018 and amended its protest on October
1, 2018.
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ANALYSIS

BCBS raises fifteen numbered issues of protest, most of which are based on its allegation that
Optum’s proposal was non-responsive. There are two reasons for this claim. First, BCBS points
to language in the table of contents footer that it characterizes as a prohibited disclaimer of
Optum’s offer. Second, it argues that Optum “took exception to and rejected” seventeen of
thirty-five submittals included in the Consolidated Deliverables Management List (CDML) that
was part of the solicitation. Having alleged that Optum’s proposal was non-responsive, BCBS
protests that by evaluating the offer, negotiating with Optum, and subsequently attempting to
“cure” perceived issues with the proposal, HHS violated the Code and regulations. As an
additional ground of protest, BCBS claims that HHS awarded the contract to Ingenix, who was

not the offeror.
TABLE OF CONTENTS FOOTER

Optum’s proposal is nearly 1500 pages long. On the first page of its table of contents was a
footer which included the following:

Optum’s response is subject to negotiation and execution of a written agreement,
which will supersede the contents of its response. Optum’s response does not
constitute an agreement and is based on assumptions made from the written
information in its possession and provided by you. Optum reserves the right to
modify its response if the information upon which the response was based is
changed or supplemented. When finalized, the written agreement, which reflects
the agreement reached by the parties, will be the controlling document.

[Optum proposal, page i] BCBS argues that the quoted text conditioned Optum’s offer upon
negotiation of acceptable terms; and that condition rendered the proposal non-responsive. The

CPO ordinarily would agree, but not in this case.
The solicitation included a number of standard state contract terms. One of them is Section 2.6:

2.6 BID/PROPOSAL AS OFFER TO CONTRACT (JAN 2004)

By submitting Your Bid or Proposal, You are offering to enter into a contract with
the Using Governmental Unit(s). Without further action by either party, a binding
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contract shall result upon final award. Any award issued will be issued to, and the
contract will be formed with, the entity identified as the Offeror on the Cover
Page. An Offer may be submitted by only one legal entity; "joint bids" are not
allowed. [02-2A015-1]

[Solicitation, Page 22] Another is Section 2.25, which in pertinent part reads, “Offers which
impose conditions that modify material requirements of the Solicitation may be rejected.”
[Solicitation, Page 26] For many years the CPOs have applied these clauses together to
disqualify offers that are conditioned either on negotiations or on the State’s agreement to other

terms.

The Code allows withdrawal of an offer only in accordance with regulations. S.C. Code Ann.

8§ 11-35-1520(7). Withdrawing a bid or proposal requires the State’s consent, effectively making
all bids and proposals “firm offers.” 1 S.C. Code Ann. Reg. 19-445.2085A. Typically, the State
requires an actual offer to contract. In an RFP, it includes the following clause by default:

DISCUSSIONS AND NEGOTIATIONS — OPTIONAL (FEB 2015)

Submit your best terms from both a price and a technical standpoint. Your
proposal may be evaluated and your offer accepted without any discussions,
negotiations, or prior notice. Ordinarily, nonresponsive proposals will be rejected
outright without prior notice. Nevertheless, the State may elect to conduct
discussions, including the possibility of limited proposal revisions, but only for
those proposals reasonably susceptible of being selected for award. [11-35-
1530(6); R.19-445.2095(1)] If improper revisions are submitted during
discussions, the State may elect to consider only your unrevised initial proposal,
provided your initial offer is responsive. The State may also elect to conduct
negotiations, beginning with the highest ranked offeror, or seek best and final
offers, as provided in Section 11-35-1530(8). Negotiations may involve both price
and matters affecting the scope of the contract, so long as changes are within the
general scope of the request for proposals. If negotiations are conducted, the State
may elect to disregard the negotiations and accept your original proposal. [06-
6058-1]

! The reasons for this are largely rooted in history. Under the common law an offer could be withdrawn at any time
prior to its acceptance. Without additional consideration there was no firm or binding offer. The Uniform
Commercial Code changed this rule, but only for contracts for the sale of goods. S.C. Code Ann. § 36-2-205(2003).
Section 11-35-1520(7) and R. 19-445.2085A are intended to make an offeror’s proposal binding for at least thirty
days, regardless whether goods or services are involved.
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As BCBS points out, responsive offers to contract—not simply a commitment to discuss terms—
fosters apples-to-apples comparison. Otherwise, the price and other terms of the offer can be
changed at any time. Here the State modified this rule intentionally, by promising that it would
not award a contract without providing an opportunity to change the terms of the offer. DHHS

did not use the above clause in the RFP and instead included the following clause:

6.4 DISCUSSIONS AND NEGOTIATIONS - REQUIRED (FEB 2015)

No award will be made to an Offeror until after negotiations have been conducted
with that Offeror. As provided in Section 11-35-1530, negotiations must begin
with the highest ranking Offeror; accordingly, submit your best terms from both a
price and a technical standpoint. In addition, make sure your Offer is responsive;
the State will not evaluate or negotiate with a non-responsive Offeror, and
ordinarily, nonresponsive proposals will be rejected outright without prior notice.
The State may elect to conduct discussions, including the possibility of limited
proposal revisions, but only for those proposals reasonably susceptible of being
selected for award. [11-35-1530(6); R.19-445.2095(1)] If improper revisions are
submitted during discussions, the State may elect to consider only your unrevised
initial offer, but only if your initial Offer is responsive. If a satisfactory contract
cannot be negotiated with the highest ranking Offeror, the State may elect to
conduct negotiations with other Offerors. As provided in Section 11-35-1530(8)
the State also may elect to make changes within the general scope of the request
for proposals and provide all responsive Offerors an opportunity to submit their
best and final offers. Negotiations may involve both price and matters affecting
the scope of the contract, so long as the changes are within the general scope of
the request for proposals. [06-6059-1]

[Solicitation, Page 95, Section 6.4 (emphasis supplied)] Contrary to clause no. 6058, this
language committed the State to negotiate in good faith with the highest-ranked offeror. From
the vendor’s perspective this effectively changed his proposal from an offer to contract, to an

offer to negotiate.

By using this atypical instruction, the solicitation stated that no contract would be awarded
without negotiations. Consistent with clause 6059, the language in the footer states that no
contract will result without negotiation. Optum neither objected to any of the solicitation’s
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commercial terms, nor demanded any additional terms.2 These are unusual circumstances: By
including Section 6.4 the State effectively invited negotiations, vice binding offers. Optum’s
footer did no more than restate the solicitation’s promise to negotiate before contract formation.

The footer does not render the proposal non-responsive.®
CHANGES TO THE CONSOLIDATED DELIVERABLES MANAGEMENT LIST

The RFP defines “deliverables” to mean

those items identified in the Contract to be delivered by the Contractor including,
without limitation, the acquired items, hardware, Services, software, etc., required
hereunder. The South Carolina Department of Health and Human Services
(SCDHHYS) defines a Deliverable as a quantifiable good or service that will be
provided or adhered to throughout the project lifecycle. Deliverables can be
tangible or intangible, and are most often specified functions or characteristics of
the project.

[Solicitation, Section 2.2, page 22] Many deliverables are described in Part 3 of the solicitation.

For example, Section 3.10 specifies:

Deliverables shall include:
e A change management plan and related processes.
e A release management plan and related process.
[Solicitation, p. 42] The RFP required each offeror to propose Contract Deliverables via the

Contract Deliverables Management List, or CDML. [Solicitation, Section 3.11, page 43] RFP

2 While not necessary to this decision, the CPO notes that the Record of Negotiations reflects no changes nor
additions to any of the State’s business terms, and maintains the order of precedence in the RFP.

3 The CPO is mindful of the Panel’s decision in Appeal by Express Scripts, Inc., et al., Panel Case No. 2005-8,
approving the removal of similar language as an exercise of the procurement officer’s discretion to “clarify” a
proposal under S.C. Code Ann. § 11-35-1530(6). For several reasons Express Scripts is inapplicable here. Most
importantly, and as Optum’s counsel acknowledges, regulatory changes promulgated after the decision in Express
Scripts, essentially negate the Panel’s holding. Reg. 19-445.2095E was amended so that clarifications were subject
to § 11-35-1520(8)—which allows clarification only with “apparent responsive bidders.” Reg. 19-445.2080 was
promulgated to define an apparent responsive bidder as one who has submitted an offer that “obviously conforms in
all material aspects to the solicitation”—thus effectively mandating that only responsive offers can be clarified.
Second, the procurement officer here purported to “cure” the perceived defect in Optum’s proposal through
discussions, not clarifications. Finally, the solicitation in Express Scripts specifically required binding offers,
expressly disclaimed any obligation to conduct negotiations, and reserved the State’s right to award without, or
notwithstanding, negotiations—none of which circumstances obtain here.



Protest Decision, page 9
Case No. 2019-202
March 20, 2019

Attachment 012 is a baseline CDML. Attachment 012 begins, unsurprisingly, with an
introduction. It includes a deliverables template and identifies thirty-five separate deliverables.
Each deliverable specifies a due date tied to a contract event. For example, several are “NTP
[Notice to Proceed] + X calendar days.” Some, however, are tied to other schedule milestones:
“ten business days after successful UAT [user acceptance testing];” “ten business days before the
Development Phase begins;” “ten business days before the Design Phase begins.” Section 3.27.1

explains how an offeror may vary from the list in Attachment 12:

Offerors may propose additions to the CDML. All data and documents required
for the proper operation and maintenance of Offeror’s solution and supporting
operations shall be included in the CDML, and all CDML data items shall be
considered Deliverables....

Offerors may also propose that certain CDMLs listed in the Attachments are not
relevant for their proposed solution. For each listed CDML that is not applicable
for the Offeror’s solution, the Offeror shall mark the N/A box in the Initial
options in the Status row of the CDML. The Offeror must also enter a justification
as to why it believes the CDML is not applicable.

Contractor may use any format for data items with SCDHHS’ approval.

[Solicitation, p. 58]

Optum proposed twenty-one additional deliverables, describing each one in the template format
provided. It also marked eighteen deliverables as not applicable. For each of them Optum
included a brief explanation why it had so marked. Optum’s comments further indicated that six
of the eighteen were “stricken from the CDML.” BCBS contends that Optum’s proposed CDML
“took exception to and rejected mandatory and essential requirements of the RFP,” and was
therefore non-responsive.* Optum followed the instructions in Section 3.27.1 for proposing
additions to or deletions from the CDML exactly. Any questions HHS had about the adequacy or
completeness of the proposed CDML could have been resolved through discussions. There

apparently were none. To the extent the proposed CDML was lacking in some way, the

4 On pages 225-7 of its proposal Optum presents a table showing all the implementation phase deliverables it
proposes to submit for the project. Although portions of the due date column were redacted, the list itself plainly
indicates Optum agreed to provide a total of forty-two deliverables, including all but six of those on Attachment 12.
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evaluators could have reflected it in their scoring. The CDML itself, though, complied with the
instructions in the RFP and was responsive to HHS’s stated requirements.

Even if the text of Optum’s proposed CDML somehow fell short of the RFP’s requirements,
though, Optum made clear throughout its proposal that it intended to provide all of the relevant
information the State needed in the deliverables. For the benefit of the parties, the CPO addresses
each of the perceived shortcomings in the proposed CDML identified in the protest.

Historically, software development projects have followed a “waterfall”” approach, where
requirements are fully defined and documented in detail before any testing or other customer
input. This methodology has suffered a low rate of success. When it does succeed, it often results
in a high incidence of paying for features that never are used.® Newer approaches include agile
and modular development. Agile describes an iterative and incremental process that requires
close collaboration between the customer and software developer, and that focuses on keeping
code simple, testing often, and delivering functional bits of an application as soon as they are
ready. Modular contracting acquires information systems in successive, interoperable increments
to reduce overall risk and support rapid delivery of incremental new functionality. The Centers
for Medicare and Medicaid Services (CMS) has updated its Enterprise Certification Toolkit.

CMS now encourages and supports modular and agile development.®

Optum’s proposal explicitly identified an agile, vice waterfall, approach to developing the ASO
system. From a high level its plan contemplated a short period of “discovery” followed by
several iterations of its “Model Office” implementation. This strategy does not fit neatly into the
traditional Design, Development, Testing, and Implementation phases characteristic of waterfall
development. In Optum’s Integrated Master Schedule, code or system testing, training and

5 Less than one-third of waterfall procurements (28%) succeed. CRAIG LARMAN, AGILE AND ITERATIVE
DEVELOPMENT: A MANAGER’S GUIDE 101(2001). Only 20% of features are used often, 30% get used only
sometimes or infrequently and 50% are almost never, if ever, used. THE STANDISH GROUP, INC., THE CHAOS
MANIFESTO 2013, at 2, available at
http://www.immagic.com/eLibrary/ARCHIVES/GENERAL/GENREF/S130301C.pdf (last viewed March 12, 2019).

6 See introduction to the Medicaid Enterprise Certification Toolkit (MECT), available at
https://www.medicaid.gov/medicaid/data-and-systems/mect/index.html (last viewed March 12, 2019).
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documentation, and user acceptance testing either happen concurrently or significantly overlap
each other. When HHS structured the CDML published with the solicitation, it included
submittal dates tied to traditional waterfall phases. In its proposal Optum annotated many of the
deliverables to reflect its methodology did not align with traditional project planning phases. It
also proposed a number of additions to the CDML that, presumably, Optum believed better
described its approach to implementing the ASO. Finally, Optum’s continuous, iterative
approach to data conversion is decidedly different from the linear process HHS apparently
expected when drafting the CDML. In fact, Optum plans data conversion activities to occur

throughout the process, from project initiation to operational “go live.”

Optum marked twelve of the CDML deliverables “N/A” and explained each with a variant of the

following:

As an OMMS implementation utilizes an Agile Model Office approach to
configuration and implementation, traditional PMI project planning phase
references are not directly applicable.

Every one of the twelve has a due date tied to either the beginning or the end of the “Design,”
“Development,” “Implementation,” or “Testing” phase of the overall project. As Optum’s IMS
illustrates, it did not simply refuse to provide those deliverables. Rather, it tried to schedule their
submittal by reference to its own schedule of concurrent and iterative DDI and testing activities.
Each of those deliverables is listed below, along with the proposal section or schedule entry, or

both, confirming Optum’s agreement to provide them.

System Security Plan, D-015: With specific reference to the RFP section requiring the SSP, on
page 757 of its proposal Optum stated:

Optum proposes a System Security Plan (SSP) that mirrors the MARS-E SSP
template made available by CMS. The applicable security controls for a moderate
baseline security categorization will be included. The implementation statements
for each control will define the safeguards that have been implemented to protect
SCDHHS data.

On page 19 of its IMS Optum proposed to deliver its initial SSP by June 1, 2018, and the final
plan by May 21, 20109.
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Information Security Risk Assessment, D-016: With specific reference to the RFP section
requiring the assessment, Optum wrote on page 760 of its proposal:

Optum will coordinate an independent assessment of the CMS MARS-E Security
and Privacy controls for the ASO solution. This independent assessment will
occur prior to our ASO solution processing, storing, or transmitting any SCDHHS
data. The independent assessor will attest to our ASO solution’s compliance to the
current version of CMS MARS-E security and privacy controls, which will be
submitted to SCDHHS. Optum will also submit to SCDHHS a POA&M,
specifying the actions to be taken to remediate or mitigate any identified risks
from the independent assessment. Both the independent assessor’s attestation and
POA&Ms will be submitted to SCDHHS within 30 days of the assessment’s
completion for SCDHHS Office of Information Assurance (OIA) review and
acceptance.

On page 20 of its IMS Optum proposed to deliver the first version of the ISRA by May 8, 2018,

and the final version by May 10, 2019.

Privacy Impact Assessment, D-017: On page 21 of its IMS Optum proposed to deliver the first
version of the PIA by April 23, 2018, and the final version by May 2, 2019.

Systems Engineering Management Plan, D-019: Optum checked the “N/A” boxes and also
indicated that a portion of the deliverable was “stricken from the CDML.” On page 24 of its
IMS, however, Optum proposed to deliver the SEMP by July 24, 2018.

High Level Technical Design Document, D-020: On page 25 of its IMS Optum proposed to
deliver the first version of the HLTD by February 23, 2018, and the final version by March 19,
20109.

Data Assession List, D-025: On page 26 of its IMS Optum proposed to deliver the first version
of the DAL by April 30, 2018, and quarterly updates thereafter through the end of June 2019.

Section 508 Product Assessment, D-027: On page 28 of its IMS Optum proposed to deliver the
first version of the 508 Assessment by March 28, 2018, and the final version by January 24,
20109.
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Test Strategy & Plan, D-028: With specific reference to the RFP sections requiring testing,
Optum wrote on page 838 of its proposal:

We will work with you, along with the MVI and MESI vendors, to develop and
execute a Medicaid Enterprise testing strategy that spans across the testing stages.
Working as collaborative partners, we will coordinate testing processes for
solutions and integrations with you and the MV1 and MESI vendors. We will
participate in integrated testing processes as directed.

We will include the testing strategy in the Test Strategy and Plan that describes
our testing policies and methodology. The Test Strategy and Plan explains
relationships among the testing teams in each testing stage, roles and
responsibilities, how defects will be managed, how requirements will be
managed, testing environments, acceptance criteria per testing phase, and
reporting.
Optum’s discussion of testing spans seventeen pages in the proposal. On page 29 of its IMS
Optum proposed to deliver the first version of the Test Plan by April 5, 2018, and the final

version by September 28, 2018.

Test Summary & Detail Reports, D-029: Optum described its test reporting beginning on page
847 of the proposal. It wrote:

We will also produce a final Test Summary and Detail Report at the end of each
release. This report will include a summary of all test cases with their completed
status, an exported copy of each test task, and supporting documentation.

On page 30 of its IMS Optum proposed to submit weekly reports to HHS throughout the testing
period, from late September 2018 through June 11, 2019.

Implementation/Transition to Operations Plan, D-030: On page 29 of its IMS Optum
proposed to deliver the first version of the Plan by January 11, 2019, and the final version by
June 14, 2019.

Training Plan and Training Materials, D-032: With specific reference to the RFP sections
regarding training, Optum described its implementation phase training strategy beginning on
page 204 of the proposal. On page 211 it wrote:
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We will create a comprehensive ASO Training Plan deliverable for SCDHHS.
The Training Plan will clearly outline the training strategy and serve as our
roadmap for developing and implementing ASO solution training. This plan will
describe the delivery method, structure, timeline, and evaluation methods.

The Training Plan will describe the users we will train (e.g., ASO end users;
SCDHHS, MVI and MESI users; and providers), show the training calendar, and
list the training courses....

The proposal describes Optum’s training materials beginning on page 556. User training during
the operations phase is covered on pages 560-2. On page 32 of its IMS Optum proposed to
deliver the final version of the Plan by November 16, 2018.

Help Desk Plan, D-033: With specific reference to the RFP section regarding Help Desk,

Optum described its support services on pages 534-5 of the proposal. It wrote:

We will provide help desk services to users via telephone, e-mail and the Web,
including:

e Troubleshooting OMMS process and system issues
e Answering general and technical support questions
e Providing guidance to Web portal users
e Resetting passwords
e Supporting application and software usage
We will maintain ownership of incidents from inception to resolution. Our
analysts can track to customer specific service level agreements and provide full
user support through the TSC for critical business needs.
On page 33 of its IMS Optum proposed to deliver the first version of the Help Desk Plan by
February 1, 2019, and the final version by June 4, 2019.

User Manual, D-034: On page 227 of its proposal Optum states it will deliver the User Manual
for business users “ten business days prior to the start of the Training and Documentation
Phase.” With specific reference to the RFP, Optum described its manuals for providers beginning

on page 478. On page 481 it listed manuals and guides it would make available for providers:
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Provider manuals and companion guides
e Provider bulletins, newsletters and training schedules
e Provider enrollment and other SCDHHS forms

e Quick reference guides, help guides and frequently asked questions

(FAQs)

Optum marked four’ deliverables as “stricken from the CDML,” explaining:

Our proposed ASO solution, OMMS, is a COTS and SaaS-based services
solution. As such, this information is considered propriety and confidential in
nature.

All four of the “stricken” deliverables pertain to Optum’s performance of data conversion
obligations, which are described in Sections 3.17.3 [page48-9] and 3.31.2 [page 83] of the RFP.
All are intended to inform HHS about various aspects of Optum’s plan for data conversion:

Logical Data Model, D-021: “SCDHHS must validate the Contractor’s (Vendor) understanding

and approach to identifying and incorporating all data elements into the actual solution.”

Physical Data Model, D-022: “The Physical Data Model is required for SCDHHS to understand
and validate how the Contractor (Vendor) proposes to physically link data elements in the

solution.”

Database Design Document, D-024: “The Database Design Document describes the design of a

database and the software units used to access or manipulate the data.”

Data Dictionary, D-026: “The data dictionary document outlines all the data elements in the
Contractor (Vendor) solution and how they are mapped, translated, decoded from SCDHHS data.

7 Optum also marked the System Design Document, D-023, as stricken, but proposed three additional deliverables to
replace it. The System Design Document is not among the list of omitted deliverables BCBS claims makes Optum’s
proposal non-responsive, so the CPO does not include it in this discussion.
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The original effort to map SCDHHS data will be a joint effort between the Contractor (Vendor)
and SCDHHS.”

In Part A, page 48 of its proposal Optum included an additional deliverable titled “Data
Conversation Strategy.” The stated purpose of the deliverable was to “satisfy the data conversion
strategy requirement in RFP Section 3.17.3 and the conversion strategy for provider records
requirement in RFP Section 3.31.2.” Optum described the document:

The Optum Data Conversion Strategy deliverable will describe our approach to
planning, executing and managing data conversion activities on the ASO Project.
The strategy will describe our approach and methodology, as well as the people,
processes, and tools used to successfully migrate data from legacy source systems
and repositories to the target location in the ASO solution.

On pages 37 and 38 of the IMS, Optum planned to spend three and a half months developing the
Data Conversion Strategy document and obtaining HHS approval for it. Optum proposed to
deliver the final, approved version by March 30, 2018.

In Part A, page 51, Optum proposed another deliverable, “Interface Specification Documents.”

Its description included:

Optum will produce Interface Specification Documents (ISDs) for each external
ASO solution interface. The ISDs will include, for example, the source and target
of data, the frequency of data exchange, the interface communication protocol,
security/privacy related to the interface, and contact information for interface
points of contact....

[emphasis supplied] On pages 40 and 41 of the IMS, Optum expected to spend better than two

months generating this document and proposed to deliver the final version by March 26, 2018.

Optum also devoted an entire section of Part B of the proposal to describing their strategy and
methodology for data conversion, including the development of a detailed plan document.

[Proposal, Part B, Section B1.5, pages 185-204] Among the activities included are:

e We will review the active database structures, the source data dictionary, and system
layouts to determine the appropriate data elements that should be available to your users
with input from subject matter experts (SMEs), users, and staff. We will identify the
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historical and active data necessary for data conversion.... Our team will document the
mapping required from the source system to new ASO solution....

After we extract data from the source systems and identify its target location, we will
conduct a field-by-field analysis. This approach will help us determine the conversion
requirements for each data element, including format, valid values, and source. Optum
functional area teams will be primarily responsible for identifying target data
requirements. In coordination with Optum, SCDHHS will be responsible for identifying
source data requirements. Based on the requirements, we will document the conversion
method (conversion rules and specifications) for each field....

Conversion mapping documents will be central to the data conversion process.
Throughout the ASO Project, we will maintain target data information within these
documents. We will communicate changes affecting the target data structure to your
technical team.

[page 188]

With specific reference to Sections 3.17.3 of the RFP, Optum proposed:

Optum will work collaboratively with SCDHHS to transform and load the data from your
multiple data sources and legacy systems. We will work with the SCDHHS team to
perform a thorough analysis before conversion and loading. Both teams will work to
confirm the record layouts, data elements, and valid values. We will also work together to
verify that the necessary scrubbing and transformation based on the business rules
developed jointly with SCDHHS align with the approved conversion plan.

As the conversion process advances through its various stages, the conversion tools we
employ produce the specifications of the source to target mappings. These reports will
provide transparency to SCDHHS and Optum while promoting alignment of the source
data to the target system’s tables and fields.

[page 198]

Finally, Optum included a three-page description of the format and content of its data conversion

plan, including

Crosswalks: These confirm the standardization of values....

Pre- and post-data conversions—manual and automatic: The conversion process will not
affect the integrity of the data received from the source systems. Whenever we apply
approved transformations, we will retain the original content and data values using:
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o0 Additional tables or columns within the same table
0 Cloned tables

0 Archived source files

o Point-in-time table snapshots

e Dependencies—entity relationships: We will identify and document these within the data
model.

[page 204] In short, all of the information HHS sought in the four “stricken” CDML deliverables
Optum proposed to include in its data conversion plan, the Data Conversion Strategy document,
or the Interface Specification Documents.

Having determined that Optum’s proposal was responsive on its face, the CPO turns to the

specific grounds of protest BCBS raises.

1. The Evaluation Process was fatally flawed. SCDHHS evaluated, ranked,
selected and negotiated with a non-responsive Offeror. The Chief
Procurement Officer should cancel the Solicitation and order a re-
solicitation.

BCBS argues:

SCDHHS evaluated a non-responsive Proposal and entered into negotiations with
a nonresponsive offeror. It then acted to attempt to make the proposal responsive
after the evaluation. After that, SCDHHS improperly re-scored the proposals. The
"re-scoring" was nothing more than a pretense to endeavor to justify the pre-
determined award.

As explained above, neither the previously unnoticed footer nor the proposed CDML caused
Optum’s proposal to be non-responsive. Out of an abundance of caution, and absent the benefit
of the above analysis, the procurement officer believed the footer created an issue of
responsiveness. At the time, HHS had spent literally years to develop and publish this
solicitation. Another year passed between publication and the review, evaluation, and initial
scoring of the three proposals. The prospect of abandoning all the work, resources, and analysis
committed to that point would be devastating to HHS’s overall replacement MMIS strategy. On
the other hand, the procurement officer also viewed the risk of a successful protest—based on the
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footer in Optum’s proposal—as unacceptable. It is perfectly understandable why he chose to
proceed as he did.

While the path followed here may seem at odds with CPO and Panel precedent, it is not. The
Panel has consistently cautioned against correcting a material nonconformity after evaluation, or
evaluating a non-responsive proposal. Cf. Appeal by Express Scripts, Inc., et al, Panel Case No.
2005-8 (discussed and distinguished in note 3, ante). This case is different. First, Optum’s
proposal was responsive. Accordingly, the discussions and revaluation last spring were
completely unnecessary. Second, there is no allegation the procurement officer was motivated by
anything other than a sincere desire to avoid another delay in the acquisition process. Third, there
is no indication that Optum manipulated the process—in fact, it ultimately accepted all the
State’s terms. See note 2, ante. Finally, the outcome was unaffected. Optum’s proposal remained
the highest ranked, and BCBS remained a distant third.

In Appeal by ACT, Inc., et al., Panel Case N0.2014-16(l1), the Panel adopted the unappealed
findings of the CPO. Among them were the following:

4. ACT's proposal was materially non-responsive at the time of scoring and
ranking by the evaluation team on August 21, 2015. Under section 11-35-1530(7),
an offeror must be responsive to have its proposal scored and ranked.

5. As a non-responsive offeror, ACT necessarily could not have been the highest
ranked offeror for the purposes of negotiations under section 11-35-1530(8).
Therefore, the negotiations conducted under this section were invalid.

The Panel further wrote:

.... [S]everal evaluators expressed concern about ACT's responsiveness during
the evaluation and requested clarification, but ACT's proposal was scored and
ranked without benefit of such clarification on August 21, 2014. The negotiation
team met with the evaluation team that same day, marking the beginning of
negotiations between ACT and the State. Subsequently, the procurement officer
sent ACT emails to ACT on August 29th and September 3rd which identified
issues of non-responsiveness in ACT's proposal which the State sought to modify
through “discussions.” As a result of these exchanges, the CPO notes, “ACT's
proposal was modified to bring it in compliance with most of the material and
essential requirements of the solicitation after evaluation.” Nothing in the CPO's
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order or in the record before the Panel indicates that ACT's modified proposal was
resubmitted to the evaluation team prior to award.

[internal references and footnotes omitted] This case differs from ACT. Significantly, as
explained above, Optum’s proposal was not “materially non-responsive at the time of scoring
and ranking.” Second, no one raised any concern about responsiveness—of any of the offerors—
until Mr. Stevens discovered the footer in Optum’s table of contents. Third, there were no
substantive responsiveness issues at all. That is, unlike ACT, Optum did not refuse to perform
any of the State’s material and essential requirements. Next, the procurement officer addressed
the perceived responsiveness issues through discussions, rather than allowing the offeror to
modify its proposal during negotiations. Finally, Optum’s modified proposal—along with the

other two—was in fact resubmitted to the evaluators prior to award.

As to the allegation the re-scoring was a sham, public officials are presumed to act in good faith.
John Stevens instructed the evaluators for the re-scoring. He has worked in public procurement
for the State for nearly thirty years. He served as State Procurement Officer for ten years with the
Division of Procurement Services. He is currently director of procurement and contracts at the
State’s largest cabinet agency. Other than its disappointment with the result of this procurement,
BCBS has offered nothing that would rebut the presumption Mr. Stevens acted in good faith. As
to its allegation the award was “pre-determined,” Optum’s offer was the highest ranked both
before and after the discussions. Nothing in BCBS’s protest claims the initial evaluation was
arbitrary, capricious, or contrary to law. Here, there is no violation of the Code and this issue of

protest is denied.

2. As a non-responsive offeror, Optum necessarily could not have been the
highest ranked offeror for purposes of negotiations under S.C. Code Ann.
811-35-1530(8). The negotiations conducted were invalid.

BCBS argues:

SCDHHS had an "uh oh™ moment in April 2018 when, while engaged in
negotiations with Optum, it determined that Optum’ s initial proposal was non-
responsive. Its determination at that time to attempt to correct this non-
responsiveness after the evaluation, ranking, and commencement of negotiations
was unfair, prejudicial to the other Offerors and in violation of the law.
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As explained above, Optum’s proposal was responsive. Even if it had not been, the procurement
officer’s subsequent corrective actions did not violate the Code or Regulations. This issue of

protest is denied.

3. SCDHHS violated R. 19-445.2095[1](3) in failing to accord offerors fair

and equal treatment with respect to any opportunity for discussions and

revisions of proposals. It conducted what amounted to a sham re-scoring

after allowing proposal revisions where its preferred vendor submitted a

nonresponsive proposal.
Since Optum’s proposal was responsive, the discussions conducted after the initial evaluation
were unnecessary. There is nothing in the record, however, suggesting the conduct of those
discussions violated the regulation. Each offeror was treated the same and given an opportunity
to resolve those uncertainties, deficiencies, or suspected mistakes the procurement officer
identified. The solicitation alerted offerors that discussions may occur. While discussions
“ordinarily” occur before final ranking, this procurement was far from ordinary. As implied by
the Panel’s comments in ACT, the evaluators were given the opportunity to finally rank the

offers after discussions. There was no violation of the Code and this issue of protest is denied.

4. The procurement was fatally flawed where SCDHHS used the same
evaluation panel to re-evaluate the proposal when it conducted discussions
pursuant to R. 19-445.2095 after the panel had evaluated the proposals and
been exposed to the scoring. It was humanly impossible for the same people
to perform the required ""fresh’ scoring. Moreover, it was humanly
impossible for panel members not to have been affected by the knowledge of
the status of the procurement and the fact that negotiations had already
occurred with the original highest ranked offeror.

The rescoring was triggered by the mistaken belief that the unnoticed footer rendered Optum’s
proposal non-responsive when first evaluated and scored. Nothing in the Code prohibits re-
evaluation by the same Panel as reviewed the initial proposals. In Appeal by Intralot, Inc., Panel
Case 2017-8, the Panel held:

The Panel finds that nothing in the Procurement Code or its ensuing regulations
requires the disqualification of evaluators who have previously served as
evaluators on a prior procurement for the same services.... In fact, such a policy
could severely limit an agency’s ability to seat evaluators with the requisite
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expertise to review complex proposals such as the ones submitted here. Absent
any specific allegation of wrongdoing such as bias or other conflict of interest, the
Panel finds that Intralot has failed to state a claim upon which relief can be
granted and dismisses Protest Issue VI (2).

This issue of protest is denied.

5. SCDHHS violated the Procurement requirements when it Amended the
Deliverables on January 24, 2018, after the Proposals had been opened.

The solicitation required offerors to include deliverables in a CDML. Optum proposed a CDML
that differed in certain respects from the “baseline” attached to the RFP. As discussed above,
Optum agreed to provide all the information the State required in deliverables. The “final”
CDML is an exhibit to the Record of Negotiations. Except for the numbering, it is nearly
indistinguishable from Optum’s proposed deliverables. BCBS argues that the final CDML
effectively amended the solicitation after bid opening in violation of Section 2.3 of the RFP,
which only allows amendment of the solicitation prior to opening. Section 11-35-1530(8)(a)
allows negotiation with the highest ranking offeror on price, on matters affecting the scope of the
contract, so long as the changes are within the general scope of the request for proposals, or on
both. The changes were within the general scope of this solutions-based solicitation. This issue

of protest is denied.

6. SCDHHS violated the Procurement requirements when it altered the
Solicitation requirements by changing the CDML information in early 2018
and failed to notify other offerors of what amounted to an Amendment
affecting deliverables.

As stated above, the modification of the CDML as part of the negotiation is authorized under the
Code and does not require reopening the solicitation process. Cf. Appeal by Andersen
Consulting, Panel Case No. 1994-1 (Once the State has negotiated changes that are within the
general scope of the RFP, it need not negotiate the same terms with other offerors.) This issue of

protest is denied.

7. Exposing the existing evaluation panel to the changes and modifications of
the Proposals created an unfair environment in that the Evaluation Panel
Members allowed the changes to have a heavily weighted impact on their
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evaluations which would not have occurred had they not already evaluated
the proposals and then been advised of the specific changes.

The “changes” to Offerors’ proposals effected through the unnecessary discussions did not
modify the substance of the proposals beyond that which was previously clarified. Any changes
to a specific offeror’s score can be attributed to the understanding gained through a second
reading. In addition, the relative standing of the Offerors did not change as a result of the second

scoring. This issue of protest is denied.

8. SCDHHS conducted discussions after the final ranking and
commencement of negotiations with a non-responsive offeror which violated
S.C. Code Ann. 811-35-30. The subsequent effort to reconstitute the
procurement violated reasonable commercial standards of fair dealing.

As stated above, Optum’s proposal was responsive and consequently the subsequent
“discussions” were unnecessary. In addition, the “changes” to Offerors’ proposals effected
through the unnecessary discussions did not modify the substance of the proposals beyond that
which was previously clarified. Finally, the proposals were re-evaluated, and the relative
standing of the Offerors did not change as a result of the discussions or the second scoring. It is
not enough to show some shortcoming in the process; a protestor must be aggrieved by the
claimed error. S.C. Code Ann. 8 11-35-4210(1)(b). This issue of protest is denied.

9. The totality of the solicitation and the evaluation process violates S.C.
Code Ann. 1976 §11-35-20(f) and (g) because it did not ensure fair and
equitable treatment of all offerors.

Section 11-35-20 set forth the purpose and policies of the Code. BCBS alleges a violation of

sections f and g:

() to ensure the fair and equitable treatment of all persons who deal with the
procurement system which will promote increased public confidence in the
procedures followed in public procurement;

(9) to provide safeguards for the maintenance of a procurement system of quality
and integrity with clearly defined rules for ethical behavior on the part of all
persons engaged in the public procurement process; and

BCBS offers the following in support of its claim:



Protest Decision, page 24
Case No. 2019-202
March 20, 2019

a. SCDHHS evaluated a non-responsive proposal and selected it for award.

As stated above, Optum’s proposal was responsive to the material and essential requirements of

the solicitation.

b. SCDHHS conducted negotiations with a non-responsive offeror twice - in
February and in April - and before final scoring.

C. SCDHHS continued negotiations before and after the illegal and improper
rescoring where it attempted to fix a fatal error in the process.

The procurement file reflects negotiations with Optum occurred through March 8, 2018. Upon
discovering the footer in Optum’s proposal, HHS suspended those exchanges and instead
embarked on its path through discussions. After the second evaluation resulted in Optum’s

remaining the highest ranked offeror, HHS finalized negotiations and awarded the contract.

d. SCDHHS conducted discussions after final rankings without alerting all
offerors to the possibility of the exchange, including the limited proposal
revisions as required by S.C. Reg. 19-445.2095(3). The other offerors were not
accorded fair and equal treatment with respect to the opportunity for discussions
and revisions of proposals.

See discussion of protest grounds 3, 5, and 6, ante. All three offerors were afforded the
opportunity to participate in the April discussions. As the negotiations with Optum were within
the general scope of the RFP, HHS was not obligated to request best and final offers from BCBS
and CNSI.

e. SCDHHS sought clarification from Optum on a question of
responsiveness after evaluation in violation of S.C. R. 19-445.2080.

HHS’s exchanges with Optum after the initial evaluation and scoring were either negotiations or

discussions. No clarification exchanges occurred other than those in October 2017.

f. SCDHHS sought clarification from vendors without required authority
from the CPO.

CPO approval is not required for clarifications under Section 11-35-1520(8) and R. 19-
445.2095E.
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In order for the actions to be unfair, inequitable, or unethical, an offeror must have suffered some
harm from the alleged infractions. The negotiated changes to the scope of the solicitation are
authorized by the Code. The “changes” to Offerors’ proposals effected through the unnecessary
discussions did not modify the substance of the proposals beyond that which was clarified prior
to initial evaluation and scoring. Finally, the relative standing of the Offerors did not change as a
result of the discussions or the second scoring. There was nothing unfair, inequitable, or

unethical, in the referenced conduct. This issue of protest is denied.

10. SCDHHS has issued an award to an entity other than the proposer
without following the requirements of S.C. Reg. 19-445.2180 and in apparent
violation of the requirements of the Regulation. The CPO should declare the
award invalid on that basis.

BCBS argues:

SCDHHS's September 14, 2018, notice reflects that the contract was awarded to
Ingenix. However, the proposal was submitted by Optum or "OptumInsight.”
Ingenix apparently was merged into Optum in 2011. It is unclear why the award
was made to Ingenix when the proposal was submitted in Optum'’s name. There is
no evidence that a proper assignment or novation has been prepared and executed
as required by the Code and Section 7.1 of the solicitation. This failure reflects
another clear flaw in the process and a failure to follow the requirements of the
solicitation documents and the Code.

The award statement identifies “INGENIX INC” as the contractor, and notes “No longer using
this name. Now using OPTUMINSIGHT (PER VENDOR).” OptumInsight and Ingenix are both
registered vendors in the State’s Enterprise Information System. They share the same taxpayer
identification number. A search for Ingenix on the Secretary of State’s website defaults to
Optuminsight, Inc., a Delaware corporation in good standing. The listing includes “Ingenix,
Inc.,” as a former name. the most recent filing listed was an amendment in December 2011. A
2011 article published by American Medical News reports that Ingenix’s parent company United

HealthGroup, caused Ingenix’s name to be changed to Optuminsight.® This reporting is

8 “Ingenix name retired as United re-brands subsidiaries,” posted April 26, 2011, available at
https://amednews.com/article/20110426/business/304269998/8/ (last viewed March 15, 2019); see also “Ingenix to
Change Its Name to Optumlnsight,” HealthData Management published April 11, 2011, available at
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consistent with the SCEIS listing and the Secretary of State’s on-line records, and explains how
the contractor is identified on the award statement. A name change alone does not affect the
structure or identity of a corporation. The award is to the actual offeror, Optuminsight, Inc.,
which was formerly known as Ingenix, Inc. There is no violation of the Code and this issue of

protest is denied.

11. The CPO should cancel the award before performance under S.C. Reg.
19-445.2085(C) and S.C. Code Ann. 811-35-1530(8)(c) because the final
accepted proposal including the record of negotiations reflects a revision in
the specifications beyond the scope of the solicitation and materially changed
the solicitation. SCDHHS ultimately did not award a contract to buy what it
solicited.

The CPO declines to entertain BCBS’s request for cancellation. See Appeal by Helena Chemical
Company, Panel Case No. 2001-5.

12. The CPO should cancel the Award and require resolicitation because the
initial evaluation was improper. The Procurement Officer conducted
discussions and sought clarification apparently without the approval of the
appropriate chief procurement officer as required by R. 19-445.2095.

BCBS argues:

The initial request for clarifications submitted on October 23 and 24, 2017 were
made, and modifications to the proposals accepted without authority from the
CPO as required by the regulation. Neither the e-mail transmitting the letter to
BCBSSC nor the letter dated October 23, 2017, reflects that the CPO had
provided authority for discussions. When SCDHHS finally sought to conduct
discussions in April 2018, it did so without advising the CPO of the true facts -
that the proposals had already been evaluated, ranked and negotiations were in
process with the highest ranked (non-responsive) offeror. BCBSSC suggests that
had this fact been conveyed to the CPO, it is unlikely that discussions would have
been authorized.

The clarifications sought and received on October 23 and 24 were conducted under Regulation
19-445.2095(E) and the provisions of Section 11-35-1520(8) which do not require CPO

https://www.healthdatamanagement.com/news/ingenix-to-change-its-name-to-optuminsight (last viewed March 15,
2019).



https://www.healthdatamanagement.com/news/ingenix-to-change-its-name-to-optuminsight

Protest Decision, page 27
Case No. 2019-202
March 20, 2019

approval. The unnecessary discussions conducted in April 2018 were authorized by the CPO.
There is no violation of the Code. The CPO declines to entertain BCBS’s request for

cancellation.

13. SCDHHS improperly sought authority to conduct discussions to remedy
Optum's non-responsiveness after the evaluation was complete. Its
subsequent efforts to 're-evaluate™ after discussions were no more than a
sham. This process violated S.C. Code Ann. 8811-35-20(e), 11-35-20(f), 11-35-
20(g), 11-35-30, 11-35-1530(2); 11-35-1530(3), 11-35-1530(6), 11-35-1530(7),
11-35-1350(8), 11-35-1530(9), R. 19-445.2095(1)(2), R.19-4452095(1)(3) and
R. 19-445.2095(1)(4).

This issue of protest restates the foregoing grounds. For the reasons stated it is denied.

14. The determinations made in the negotiations were arbitrary and
capricious and violated the purposes and principles of the Consolidated
Procurement Code.

BCBS argues:

As enumerated in the facts outlined in this letter, it is evident that the removal of
nearly fifty (50%) percent of the required deliverable information profoundly
altered the scope of the solicitation and the potential costs incurred in complying
with the solicitation. Before allowing these substantial and material changes to the
procurement by way of the negotiated contract, the Procurement Officer should
have acted in good faith and given all offerors an opportunity to submit a best and
final offer considering these changes to the solicitation outside of the general
scope of the request for proposals. Failing to do so violated, inter alia, S. C. Code
Ann. § 11-35- 20(f) and other parts of the code in that this conduct "failed to
ensure the fair and equitable treatment of all persons who deal with the
procurement system which will promote increased public confidence in the
procedures followed in public procurement.”

As a factual matter, BCBS’s assertion that Optum’s proposed CDML or the CDML incorporated
into the Record of Negotiation deletes nearly half of the required deliverables is flatly wrong. As
discussed in detail above, a careful review of Optum’s proposal documents plainly reveals that it
offered, and ultimately agreed, to provide all the information HHS required in Attachment 012 to
the RFP. The negotiated changes were within the general scope of the solicitation and are in

keeping with the provisions of the Code. This issue of protest is denied.
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15. Optum's proposal after discussions was non-responsive to the essential
requirements of the solicitation and, therefore, Optum is not a responsive
offeror. Its Proposal took exception to and rejected mandatory and essential
requirements of the RFP which were not determined to be minor
informalities or irregularities.

BCBS argues:

Optum failed to submit or provide critical information required in the RFP in
connection with the following requirements and deliverables: the System Security
Plan, Information Security Risk Assessment, Privacy Impact Assessment,
Systems Engineering Management Plan, High Level Technical Design Document,
Logical Data Model, Physical Data Model, Database Design Document, Data
Accession List, Data Dictionary, Section 508 Product Assessment, Test Strategy
and Plan, Test Summary and Detail Reports, Implementation /Transition to
Operations Plan, Training Plan and Training Materials, Help Desk Plan, and User
Manual.

Optum refused to provide 4 of the Deliverables based on an assertion of
confidentiality and stated that 13 were not applicable without the appropriate and
required explanation. This amounts to Optum'’s proposal not including 48.5% of
the required submission deliverables.

Optum's proposal contained these and other deficiencies that resulted in the
Procurement Officer seeking to open discussions after evaluation in an apparent
effort to make Optum responsive to the mandatory and essential requirements of
the solicitation- which it did not fulfill at that time.

As discussed in detail above, Optum followed precisely the instructions provided in the
solicitation for modification of the CDML. Its explanations appear reasonable and were
acceptable to HHS. When either CDML—the one Optum included in its proposal or the exhibit
to the Record of Negotiations—is read together with its proposal, Optum clearly offered, and
ultimately agreed, to provide all the information HHS required in Attachment 012 to the RFP.

This issue of protest is denied.

16. SCDHHS negotiated and reached a Contract with Optum which included
changes outside the scope of the Request for Proposals without providing the
other proposers the opportunity to submit best and final offers under S.C.
Code Ann.1976 §11-35-1530(8)(c)

BCBS argues:
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The final, executed Record of Negotiation included Optum's March 8, 2018
replacement CDML which marked as "stricken” 11 of the 13 new deliverables
and marked as "not applicable” one of the 13 new deliverables -- substantially
overhauling the SCDHHS CDML revision by striking out all but one of the new
SCDHHS deliverables. In accepting Optum's CDML replacement, including the
Optum strike outs, SCDHHS reduced the required scope of work on the
contractor in a manner that could dramatically decrease the implementation
schedule, providing a considerable cost advantage to Optum. Every vendor has a
carrying cost of assigned staff during the project even if they are not directly
engaged in producing the specific deliverables. Given that some of these stricken
deliverables are recurring or such deletion prohibits regular SCDHHS oversight of
performance during the operations phase, similar, although not as high, cost
savings are realized during the remainder of the contract.

The SCDHHS CDML revision materially and substantially altered the general
scope of the Request for Proposals to the extent that the Procurement Officer was
obliged to provide all responsive offerors an opportunity to submit best and final
offers pursuant to S. C. Code Ann. 8 11-35-1530( ¢) The Procurement Officer's
failure to do so resulted in an illegal procurement.

As discussed in detail above, the solicitation anticipated that modifications to the CDML would
be necessary depending on the nature of the proposed solution and authorized Offerors to
“propose that certain CDMLs listed in the Attachments are not relevant for their proposed
solution.” Optum proposed modifications to the CDML in accordance with the provisions of the
solicitation. The original CDML included 35 deliverables. The negotiated CDML has more than
50 deliverables. The negotiated changes are clearly within the general scope of the RFP. This

issue of protest is denied.
DECISION
For the reasons stated above, the protest of Blue Cross Blue Shield of South Carolina is denied.

For the Information Technology Management Office

rrindind e

Michael B. Spicer
Chief Procurement Officer
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Me. Michzel Spicer

Chief Procurerment (iTicer

Information Technelogy Manapeenent OfTice
126H Main Street, Suite 600

Columbia, South Caralina 29244

B Amended Protest of Award of Solicitation Number 5400011606
“Serviees to Support the Adjudicstion and Payment of Fee-for-Servicee
Medicaid Claims and the Enrollment and Management of Providers (ASO)
by Blue Crozs and Blue Shield of South Carolina
Date of Notice of Intent to Award: September 14, 2018
Our File No: 2186273

Diear Mr. Spicer:

Thiz tirm represents Blue Cross and Blue Shield of South Careling (“BCBSSCT or “the
Company™) in connection with the above matler. Pumsuant o 8.0 Code Ao $1E-354210 (2018,
on Seplember 24, 2008, RCRSEC Mled a timely protest ol the gwand reade on Soleitation Nurmber
S40eH 1606 “the Sohuilation™), This letier serves as ROCBSSC s amende] protest of dhat award
[ the regsons articulabed herein pursuant o 5.0 Code dma. §11-33-42 10(h),

The grounds of this protest are set forth below. In accord with applicable law, this protest
letter is intended to provide notice of the issues to be decided. For that reason, it does not purport
to set forth all facts and evidence supporting the issues protested. BCBSSC reserves the vight and
requests that the CIM issue an order providing all parties to the protest a briefing schadule and an
oppostunity to offer faces, evidence, and arpument in support of this peotest, as well as a timely
administeative hearing. I for any reason the CPO elects not o conduct a hearing on this vital
procuresnent, BOBSSC requests that the CPO advise the undersigned ol any deadiines for the
subrmigsion of evidence and argument in support af this progest, o0 ‘,.
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BCBSSC 15 one of the area’s largest emplayers and supporters of charity throughout South
Carolina, The Company has worked in various capacitics with the State of South Caroling for
many years and has been the contraclor for South Carolina Department of [Health and Hueman
Services ("SCDHHS") and its predecessor agency providing Medicaid AS0 services for more than
twenty-cight (28) years. BCDBSSC prides itself in supplying the Stale and its apencics with
outstanding producis and services delivired by local, South Caroling empliyvess working in South
Carolina. The Company’s guiding principles inchude giving back 1o the communities where it
operates. BCRESC i a major supporter of communily and chartable causes in Columbia and
througheoai the State, It also supports healtheare-related ressarch, education, and zervices in South
Caraling through the Blue Cross and Blue Shield of South Carolina Foundation. Forbes included
BCRSSC in Forbes' Americas Best Emplovers 1.st.

BCBSSC appreciates vour willingness 1o work with the Company in resolving its concems.
It believes that we can reach a resolution that is fair and beneficizl w all partics and, most
importantly, provides the complete solution and all deliverables sought by the Solicitation.
BCBSSC thanks vou ir advance for your consideration of this protest,

L SOLICITATION BACKGROUND

The history of this selicitation is lengthy, convoluted and highly unusval. SCIHILS isseed
the Solicilation on January 31, 2017, SCDHHS posted Amendments to the Solicitation on
February 15, 2017, June 12, 2017, July 10, 2007, and July 11,2017

Three CHferors submitted proposals responding to the Solicitation. CNSi submited its
AS0D proposal on September 18, 2017, BCBSSC and Gptum' submitied their proposals on
Seprember 20, 2017, On Octaber 23 and 24, 2017 SCDHHS sent requests for clasifications to
CNBi, BCBSSC, and Optom. The request for clarifications sent to BUBSSC included identical
guestions to a subsequent request made during the “Discussion”™ phase described below

The evaluation panel first met and scored proposals on December |, 2007, During the
evafuation panel meetings, Michele Mahon sent an email to CNS] seeking clanfications.  The
comemittes mel again on December 4, 2017, During that meeting, Michele Mahon sent e-matls o
Opturn seeking clanfications. Apparently, Ms. Mahon was communicating with Optum in real
time during the evalustion pane] meeting.

Demonstration scheduling was alse problematic, The Solicitation dictated that all parties
invited for demonstrations would be notified al the same time and that slots for the presentations
would be awarded “first come — first served.” However, due to an alleped error, BCRESC did nal
recelve a timely notification hecause SCOHHS sent BCBSSC s notification 1o an incormeel ¢-mail
address. As a result of this error, the other vendors were notified a day before BCBSSC and
selected slots, which were o week or more after the remaining slot left for BOBSSC, Because of

" The award is in the name of Ingenix. It appears that the vendor is Optum, Ing,

MoRTGOMERY WILLARD, LLC
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the late notilieativn which resulted from SCDHHS error, BCRSSC had cight fewer days' notice
and vpporlunity to prepare for its demonstration. This error was prejudicial,

BCBSSC performed its demonstration on January 10, 2018, Optum and CNSi followed on

January 18, 2018, and Janvary 19, 2018, The same set of SCDHHS subject matter experts were
not in attendance at all theee of the demonstrations.

Just days after the presentations, the revision history lor the SCDHHS Consolidated
Deliverables Manapement List (CDML), RFF Attachment 012, shows a January 24, 2018 reviston,
The revision adided a number of material new tequirerments and modified andfor deleted other
reguirements, 1L should e noted that SCDHES-required deliverables are referenced throughout
the RFP and not just within the COML. In describing its proposed solution, the RFP instructed
Offerors, “at a minimum, to satisfy the submission requirements outlined in Section 3 and Section
4.1, Using the numbaring as found in this solicitation, Offcror must respond using a reguirement-
by-requirement description of how every requirement is being met.” While SCIIHS claims that
the final evaluation took place in May 2018, the RFP was materially revised months beforehand -
- without a formal RFP amendment, and aller opening of proposals. The revised RFP requirements
were never provided to any Offeror except the Awardee,

U January 30, 2018, then SCDHHS interivn Divector Baker submitted his FY 2019 budget
requear to the General Assembly. In that submission, he stated that the SCIDHHS had selected the
new AS0 vendor,

O Pebruary 9, 2018, SCDHHS invited Optum to hegin negoliations. A negotiation
session ook place on February 20, 2018, On Felrary 21, 2018, SCDHHS cmailad the revised
COML. W Oplum and requested that Optum compare the SCOHHS revised CDML to the CDML
submitted] in Optum's proposal. On March 8, 2018 Optum emailed its 74-page replacement COML
lo SCDHHS. At that point. it appears that SCDHHS modifed the required deliverables for Opaum
and renumbered the CDML, materially altering the solicitation. SCDHHS failed to provide this
information to the other afferors. On March 8 and March 19, 2018, Optum posted positions for
Dircctor level positions and otker job postings for the contract.® Curiously, this occurred befire
both the commencement of the April 6, 2018 negotiations with Opnum, and the final review and
evaluation of the Propasals which took place between April 23, 2018, and May [8, 2018,

It appears that SCTHHS discovered that Oprum’s proposal was nol responsive on ot ahout
April 1, 2018, Rather than rejecting the non-responsive proposal (which it had already evaluated
and scored as the highest ranking responsive proposal), it appears that SCDHHS manipetated the
process o cover up the error and ensure that Optum received the award,  Insicad of nopotiating
wilh the next highest ranked proposer, SCDNILES develaped a “process™ to fix the mistake and
make Opturm responsive.  Although the Proposers had been ranked, piven presentations which

* Documents scem m indicate that the parties expected a March award date. Hence, Opram apparently
posted the job advertisements in anticipation of an agreed notice of intent to award, which did not cecur,
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were ranked, the evaluation had been completed, and negotiations had commenced with Optum,
SCDHHS then sought responses to Matters of Discussion from the three offerors an April 13,
2018, This impermissible exercise allowed Optum o correst one of the issuss which made i1y
prapasal nol responsive.  SCDHHS then created a process to re-evaluvate and re-score the
propasals. Amazingly, SCDHHS conducted these activities while it continued negotiations with
Chptum.

In contrast, SCDHHS merely sent BCBSSC discussion gquestions that were identical to the
questions BUBSEC had received and addressed dusing the earlier clarification round. SCLI1118
needed nothing further from RCBSSC but was using the purporied discussion round as a pretense
to allow Optum to amend its proposal to become responsive,

Agaln —even afier the discovery that Optum's propasal as submitted weas non-responsive -
- ASCY negotiations contimwed with Optum on Aped 6 2018, On April 17, 20018, Optum submitted
its response t remove the Table of Contents foolnete rendering it nonresponsive, and defining

Lvergreen and replacing the first page of its Table of Contents and pages 340 and 739 of its
proposal.

While replacing the first page ol the Table of Comtents may al first glance appear to be a
rinor correction, this was the fooler on that page that was deleted ot SCDHHS direction:

Al informotion provided by Optam in rexponse do this Reguest for Proposal
shall be considered Oprum proprietary andior confidential informaion. No
purtior of thiv information may be reproduced without the prior written
coasent of Optum. The contents of the malerial showld not be shared or
discussed  with anvone outside of your organization,  including
subconiraciors or other deslgnecs, Optwm's response 15 subject to
wegatiation and execution of o wrillen agreement, which will supersede the
covnlenis af ity response. Cptunt s rexponse does 1ot constitute an agreement
and iz based on assumplions made from the weitter information in ix
possession gnd provided by yon, Optum reserves the right to modifi its
response if the

information  wpon which  the response was  bosed i chemped or
supplemended. When finglized, the written agreement, which reflects the
agregmient reached by the parfies, will be the confrolling document,

Any savingy cited i thix propesal are baged on o average book of
buviness, wrlesy otherwise noted Individhial customer FAVINGS can vary
sipnificantly as many variables cun affect each customer s savings, such ax
cusiomer-specific  demographics, populadion risk profiles,  condition-
specific  prevalence  rafex,  henefit  desins,  incemtive  siratesies,
communication strafegies, geograply ard’or organizational commitmen!

(907 0 NN T Oplum, Tne Al Righey Reserved,
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The footnote was material. Tt demonstrates that, in blanket fashion, Optum was not making
the commitments required by the solicitation. Rather, Opturm asserts that its response is subject to
negotiation and execution of u written apreement, which will supersede the contemts of ily
response’. Further, Optum asserts its response does notl constitute an agreement and is hased on
assumptisns made fom the written information in the solicitation, Optwm’s proposal was non-
respomsive upon submission and remaived thal wey wntil after evaluation, ranking and the
commencement of negotiations.

The CPO should also note that the “Confdential, Trade Secret and Prolected” footer on
exch proposal page was net removed, REP scetion 2.2, Submitting Confidential Information (Feb
20H 5}, clearly states: 130 not mark your eatire response ( bid, proposal, guote, ete. ) as confidential,
trade secrat, or protected. 10 your response, or any part thereof, is improperly marked as
confidential or trade secrel or protected, the State maw, in its sole discretion, determine it
nonrespensive.” Optum's proposal remained non-responsive at the time the Intent to Award was
posted on September 14, 2018,

On April 25, 2018, the Evaluation Pacel reconvensd to “debrief on the process [or the
additional information reeeived from offerors as a resull of Diseussions.” During that meeting,
the Procurement Ciifiecr made the following commenis reflocted in the notes: “While T recognize
Phase 1 scoring was conducted previeusly since additional information must be considersd, we
riust re-siarl or “start fresh” the scaring of the “Solulion” and “Risk™ Evaluation Criteria.™! These
instructions imposed an almost impossible burden on the Panel Membears,  Briefling materials
requeine them to “provide an impartial, unbiased evaluation of each and every proposal according
L the evaluation criteria contained in the RFP" and specified: “You must arrive at your scomes
imttependently, without the influence of any other evaluator. The evaluation panel may meet for
the purpose of discussions prior o finalizing scorcs and making an award, Al scoring panel
members must attend all meetings of the evalustion committes.”

The instructions further provided: “As you were instructed previously, you may consider
only those materials provided in cach offeror's response, and in their Discussions response
materials.” It is also significant that while the subject malter experts were available at the first
evaluation during (he instructions for the “Discussions™ evalualion, the instructions noted that “The
Subject Matler Experts {SMEs) have not been engaped ot this time,”

*Winlating not only the letter, but the spint of the Consclidated Procurement Code. This was an offer to
negotiate, not a fivm commitment to perform — presiscly why the Proposal was (and i5} non-responsive
and should have been rejected vutright from the beginning,

* The Procurement Ofticer relied on the fact that the evaluators conld “start fresh™ when they had already
decided.

HManTnoMERY WilLaan, LS
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The Procurement Officer allowed the evaluation panel untid May 14, 2018, to re-review the
proposals.” The Evaluation Panel met on May 18, 2018, to re-score the Proposals, 1t s evident
that SCDIHHES exposed the pricing material and the other evaluaors’ scoring to the evaluation
coteninies belore this evaluation. It is also apparent that the only magerial change in the proposals
wrs the facl that Optum commeeted its proposal to remove the deficiencics and exceptions that made
il non-responsive,

Optum and SCDHHS completed the Record of Negotiations between June 13 acd June 15,
2018, Opturn re-submitted its March 8, 2018 replacement CDML on June 15, 2018, On Awgust
6, 2018, Director Baker sent the award spproval request to CMS. On Seplember 11, 2018,
SCIYHELS received the approval letter from CMS. On September 13, 200 8, SCTHHS gave notice
that it was going 1o post the Notive of Intent to Award on September i4, 2018,

It is inleresting that state offices in Richland County were cloged on both Seplember 12
and 14, 20018, Nevertheless, carly in the day on September 14, 2018, the contract was posted.
SCOINES finally posted the Notice of Intent to Award at 4:36 PM on Scplember 14, 2018, Al of
these actions oceurred when state offices were closed in Richland County due to Hurricane
Florence.

I1. KEY DATES AND EVENTS RELEVANT TO THE PROTEST
* B20/17T - Optum submits its proposal o SCDHHS

= 10723417 - SCDHLE sends Request for Clarificalions to Optum. The request is related to
“evergreen” terminology in Optum’s lechnical proposal. There is no clarification reguest
related to the COMI. (Exhibil 1)

= 10724017 - Optum sends ils “evergreen”-related response to SCDHHS.
«  12M17 - Evaluation pang] scotes Optum’s technical proposal.

* 124717 — Email from SCDHHS with an additional question for elarification related to a
typographical crror, There is no clarification request relazed 1o the CDML. Likewise, there
was no clarification request relating to the issues which made Ophum's propesal non-
respensive {even though such a request would be improper)

* The Panel comment shocts seom to reflect thar they sitmply locked at the changes and reaffirmed their
garlier evaluations rather tham cngaging in the comprehensive resveluation that the instructions
contemplated. OF course, the ariginal ranking was unchanged.

" This posting schedule epitomizes the deparmre from fundamental fairness thal SCDHHS seems to have
employed in this procorement process. The only resson to poat the award on a Friday when stale oflfices
wirg closed seems 1o have been to limil the cpportunity Tor an agerieved proposee to file an effective protes
— climinating two business days for preparation, and perhaps hoping that the agerieved proposers” offices
were also clesed that day.

MonToosery WilLsAo, LLC
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+ 12417 — Email response from Optum to SCDHHS confirming the typographical error.
« L1818 - Opum makes its oral presentation and demonstration

« 12418 — SCDHHS rovises the CDML included in its BFP without amending the
solicitation or complying with requirements to notify all offerors. The CDML tevision
deseriplion reads: “Added additional Requirements, Technical and TOOE Deliverables,
Updlates to OLA Deliverables; Remaved several fechnical Deliverables that are no longer
needed based on changes. Added adherence language for plans, processes, and
procedures.” THIS REVISION WAS PROVIDED ONLY TO QPTUM — WHICH WAS
A NON-RESPMONSIVE PROPOSER AT THAT TIME. (fixhihit 2)

+ 130418 — Interim Dirgctor Baker submits his FY 2018-2019 budget request to the
Legislature. Baker's PowerPoint indicates the ASO vendor has been selected. (Exhibit 3 is
Page 25 of Baker™s PowerPoint)

* 2918 - Email from SCDHHS w0 Optum scheduling the 2/20718 negotiations. (Exhibit 4)

+ 22018 — Negotistion meeting with Chptuen. The Record of Megotiations omits the CIML
as 8 diseussion topic and as an action item for follow-up.

+ 221013 - Email from SCIMEHE 10 Oplum related to a follow-up action item from the
220/18 meeting. SCDIES wrate it believed the CDML Optum submitted with its proposal
“was cditable in your response” and asked Optum to compare the SCDHHS-revized COML
Lo the Optum CDML submilted with its original proposal. The SCTYHHS-revised CDML
as of 124/1% was attached 1o the SCDHHS email.

+ 318 Mepotiation meeting {session fwo) with Optum. This meeling sppears 1o have been
a follow-up to the Pebryary 20 negotiation session. Optum reviewesd its high-level response
to each of the SCOHHS requests during the prior meeting and added that it would like w
discuss the difference between the COML in the RIP and the updated version provided at
the start of negotiations. Cptem noted that the revised CDML contained approximately 16
matetial changes from the version supplied as an attachment to the solicitation. This
appears bo be the 1724718 SCDHHS CDMLL revision provided to Optum as an attachment
tr SCDHHS 221718 email. SCDHHS advised Opium to provide is markup 1o the
document and return it to the Sate, noting as appropriate which portion(s) may not be
applicable to the ABO contract. THIS REFLECTS THE SIGMNIFICANT MATERIAL
CHAMNGES  TO THE  SOLICITATION  INTERJECTED  DURING  THE
NEGOTIATIONS.
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« 3418 - Optum email te SCDHHS indicating that revised pricing and Optum’s comments
an the new COML would be provided on March 8.

»  N¥18 — Crptum cmails its revised pricing tables and its 7d-page replacement CTIMT 1o
SCDHHS, The introduction to the Optom CDML iz copied below:

Optum response to revised CDML March 8, 2018,

Per the SCDHHS vequest, Optum has marked up this revised CDMI based an the
averall assumpiion that the revised CDML dated March 8 2018, and Opram s
responye nejed herein shall superseds and reploce the origing! COME contained
in the REF emd Qpnen 's proposed deletions, additions and modifications contained
in Clpium 'y Technical Proposal.

Chplwm fas followed e following principles in providing @ markup of this revised
DL

I Same Deiiverahles: If the Revised COMT containg the same deliverable
as was contained in the origing! COML from the BFP, Optum's response with
raspect fo Such deliverable remaing the same; nawmely:

{a) Far those deliverables where Opian made vo revisions in iy originag!
Technicol Proposal, Optum has made no changes in this revised COML; amid

i) For those deliverables where Optum made modificetions in ity original
Technical Proposal, Optum has made the same modifications {ond noted them in
ped), in some cases the same modification is to modify only portions of the
Deliverahie und in oiher cases, the modificarion is 10 mark the N7d box and either
detallvd certain or all SCDHHS language, along with u justification in the Nowes
section as lo why Oprum believes the revised COML for that defiverable is either
b whole o i pave not applicable. all eonsistent with the language in Secrion 3,271
af the SC ASO RFP.

2. New Deliverables: If the Revived CDMI contains new defiverables thar
weare not in the original COML from the REP, Optum's response with respect to
sich defiverables s ore of the fillowing:

{a} For those new deliverabley thal Optum can aecept, Optam has {8fi the new
deliverable Mank;

rhl Far thuye deliverabies where Oprum proposes modifications, Gpium has
moted then in red ford, yellow Wghlighting, where the modifications io such new
defiverables may consist of either modifving only portions of the new deliverable
av marking e Ned box and enrering o detailed fustification in the Notes section as
by whny Opvm Gelieves the revised CDML for thet new deliverable is either in whale
ar in part not applicable, ofl consistend with the language in Section 3.27 1 of the
ST ASO RFP
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3. Miseing Deltverables: Ifthe Revised COML did not include o defiverabls
that Ot had aceled ay part of irs Technical Proposal responding to the origing!
CLME, Optwrg has added such missing deliverable o the revised COML by noting
such missing deliverable in red. "

+ SRR and 31918 - Optum posts ASO posilion openings

+ Between 4/1/18 and 4/5/18 — SCDHHS discovers a procurement issue reguiring u te-
evaluation of the tachnical proposals

+ A6ITR - MNegotiations with Optum,
« 418 SCDEHS sends an email to the CIC o enter into discussions, CPO responds with
approval. This e-mail does not advise the C1"0r that evaluation and ranking have already

oceurred and that negotiations are ongoing. (Exhibit 3)

* 41318 - SCDHHS Request for Discussions sent to the 3 Oferors. Optum’s request doea
et include o discussion guestion related to the CDML.

A8 - Optom subimits i3 response, inclwling the removal of the substantial Table of
Contents footnote.

»  4725/18 - SCDHHS recanvenes the procurement panel and provides instructions o eonduct
a “fresh” evaluation of the proposals and submit evaluation sheets by 5/14/18, {Cxhibit &)

= 3/18/18 - Evaluation panel meels, and evaluators confimm their scoring, (Exhibit 7)

*  O/13/18 ~ Optuen sends revised pricing and resubmits its replacement CRMT, o SCDHHS,
«  6/153/18 - BCDHHS sends the Record of Negotiations to Optum for execytion,

= 6/18/1R - Optum returns the executed record of negotiations 1 SCOHHS,

= RO/ - Dircetor Baker sends the award approval reguest 1o CMS

+ W18 — CMS sends its approval 0 Direclor Baker

« W18 — SCDHHS notifies CMTerors that the Intent to Award will be posted an 914718

+ 914/18 - BCDHHS posts its Infert to Award to [ngenix.
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1.  PURPOSE OF THE SOLICITATION

The purpose of the Solicitation is to seek Claims processing via Software-as-a-Sarvice
{Saad) and Support Services for the State’s fee-for-service (“FFS™) population. SCIILIHS sought
a flexible and extensible solution that can support existing Medicald-funded health benefit
programs under the purview of SCIVHHS, as well as cxisting health benefit programs assigned 1o
SCDHHS, or similar futare Siate-lunded or administered health benefit programs requiring the
sams or substantially similar work, The Solicitation seeks a contractor to provide claims
processing functions and other services to include prior authotizations (PAs), provider enrallment
and recovery management suppart, provider contact center and relerence data.

The Sclicitation incorporates specific required goals and deliverables that every responsive
alTeror must provide. The Solicitation defines deliverable as fotlows: “those items identitied in
the Confract to be delivered by the Contractor including, without limitation, the acquired items,
hardware, Services, software, ete., required hereunder, ., . a quantifiable good or service that will
be provided or adhered to throughout the project lifeeycle. Deliverables can be tangible or
intangible, and are most ofien specified functions or characteristics of the project™  The
Solicitation's poals include the use of information technology o improve efficiency, W incrense
the effectiveness of SCDHHS operations, and to reduce the occurrence of frand.

['he Lyeliverahle requirements concompass a vaviety of material factors which are necessary
for the State w obtain cerlilication from the Centers for Medicare and Medicuid Services {(“CMS™),
protect the security and privacy of the data maintained abowt participants, providers, and claims
proceased by the syslem; and to ensure that the information is available to the State for
manapement, contimuaty, and other purposes.

IV. RELEVANT SOLICITATLION PROVISIONS

2.25 RESPONSIVENESS/IMPROPER OFFERS

fi) Responsiveness. Ay Offer which fuils to conform to the material requivements of the
Selicitation may be rejected as nonvesponsive.  Offers which impose conditions that modify
merterial requirements of the Soliciiation may be refectad

IR 22H SUBMITTING CONFIDENTIAL INFORMATION (FEB 2015)

fdr overview iy available ai www procurement sc.gov! For every docameni Offerar
sulmits in response lo or with regard fo this soliciiarion or reguest, Offeror maust separately mark
with the word "CONFIDENTIAL" every page, ar portion thereaf, thet (\feror cortendy contains
information that is exempt from public disclosuire because it is gither (u) a trade secret as defined
in Seetipn 30-4-400a)( 1) ov (B) privileged and confidential, as thet phrave iv used in Secrion f1-
FEAI0 For every document Offerar submits in response lo or with regard ta this solicitation or
reguest, Offeror must separately mark with the words "TRADE SECRET" every page, or portion

T Bolicitation §2.2m p.22
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thereqf, that Offeror contends containg a trade secret as that term is defined by Section 19-8-20 of
the to wr Trade Secrets Act. For every document (fferor submils in vesponse with regard to this
solicitation or vequest, Offeror musi separately wmari with the ward "FROTECTRD® every page,

ar poviien thereaf, thay Offerar contendy i provecied by Secrion 11-33- 1810 Al markings must
be conspicucus; use color, bold, wnderlining, or some other method in order fo comspiviously
distinguish the mark from the sther text. Do not mark your entire response (bid, proposal, gquote,

ic i as confidentiod, troade secrey, o protected. [Fyour rasponse, or any par! thereaf is improperly
marked as confidential or frade secret ar protected, the State may, in ity sole discretion, determine
it momresponsive. I only portions of a page are subfect o soeme protection, do nof mark the entire
page. By submitiing a vesponse to this selicitation or request, Offeror (i) agrees fo the public
elisclosure of every page of every document regording thiv solicitation or reguest thar was
submilted ot guy fme prior o enfering inle o contract Sneluding, bue not Fmited to, docunents
contained in a response, documents submitted to clovify o response, and documents swhmiited
during megotiations), wnless the page Is comspicuously mearked "TRADE SECRET™ or
"CONFIDENTIAL" or "PROTVECTED", (2) ggrees thai any information mor marked, oy reguired
by these bidding instruciions, as o "Trade Secret" is not @ trade secret as defined by the Trade
Secrets Act, and (3) agrees that, notwithstanding any claims or markings otherwise, any prices,

commissions, discounts, or afher financial figures used ro determing vhe mward, av well as the final
conract amounr, are subfect fo public disclosure. fn determining whether to release documenis,

the Stave will detrimentally rely on Gfferor s marking of documents, as required by these bidding
instructions, as being either "Confidential” or "Trade Secvet™ or "PROTECTED". By submitting

o response, Cfferar agreey to defend, indemmify and hold harmiess the State of South Caroling, its
agencies, officers and employees, from every claim, demand, loss, expense, cosi, damaze or iy,

including altorrey's fees, avising owr of oF resulting fram withholding information by the Stare of
South Caroling or gy of itz agencies, thar Offeror marked as "confidential” or “rade secret® or
"PROTECTED®, (Al raferences to 8.C. Code af Laws ) [12-24125-2]

23 AMENDMENTS TO SOLICITATION

235 CLARIFICATION

Pursuant to Section T1-35-132008), the Procuvement Officer may elect to communicate
with you after opening for the purpose of clavifying either your Offer or the reguirements of the
solicitation. Such communications may be conducted only with Offerors who have submitied an
Offer which obviously conformy in oll material aspects to the solicitation. Clarification of an Offer
must be documented in writing and included with the Offer.  Clarificaiiony may nei be used to
revive an Offer or the soliciliation

311 DELIVERABLES

f.d DISCUSSIONS AND NEGOTIATIONS - REQUIRED

No award will be made to an Offeror wnidl affer negotictions have beer conducted with
that Offeror. As provided tn Sectlon 171-33-1330, negotialions must Begin with the higkest ronking
CHferor; accordingly, subimii your best fermy from both g price and a technical standpoing. Tn
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addition, meke sure vour offer is responsive; the State will not evaluare or regotiate with a non-
respovwive Offeror, amd ordinerily, nonresponrive praposals will be rejected outripht without
prioy nofice. The slate may elect to conducr discussions, ncluding the possibility of {imired
propasal revisions, but only for those propesals reasonably susceptible of being selected for
aveard.  (FF-35-133006); ROI0-443. 200570 ff improper revisions are submilted during
discugsions, the Staie may efect to consider anly your wrrevived inittol offer, bt only i e fnftial
Offer is vesponsive.  If o satisfactory cortract can mot be negolioted with the Righest ranking
Offeror, the Stare may elect o conduct negatiations with other Qfferors, Ay provided in Section
{{-35- 53008} the State also may elect o make changes within the general seope of the request
o proposals i provide all responsive Offerovs an appovtunity o subniie their best and final
offers. Negotiationy muy tnvalve bath price and maiters gifecting the scape of the conract, 5o
lung oy the changes ave within the general reope of the request for propesals.

7.1 ASSIGNMENT, NOVATION, AND CHANGE OF NAME, IDENTITY, OR
STRUCTURE

{a) Cortractor shall nor assign this Contract, or its rights, obligations, or iy other
interest arising from this congract, or delegare anp of Its performance obligations, without the
EXpress written consent of the responsible procurement officer.

V. REQUIRED SUBMISSIONS

The Solicitation defines Responsiveness in §2.25{c). That definition states “Any Ofler
which fails to conform to the material requirements of the Salicitation may be rejecied as
monresponsive.  Offers which impose condiions thal modify material requirements of the
Solicitation may be rejected. 1T a fixed price is required, an OMer will net be rejeeted if the total
possible cost o the State cannat be determined, Offerors will net be given an opportunity to
eorrect any malerial noneonformity. Any deficiency resulting from a minor informality may be
cured or waived al the sole discretion of the Procurement Officer. [eitations omitted] [emphasis
added].”

The Solicitation 2lzo included requircments for seeking a Clarification in §2.35. There the
Solicitation stated: “[T]the Procurcment Officer may elect to communicate with vou after opening
for the purpose of clarifving either your Offer or the requirements of the solicitation.  Such
communications may be conducted only with Offerors who have submitted an Offer which
obwiously conforms in all materizl aspects to the solicitation. Clarilication ol an OlTer must be
documented in wreiting and included with the Cifer. Clarifications may not be used Lo revise an
Orifer or the solicitation. |citations omilled) [emphasis added].”

As part ol the procarement process, offerors were required to agree to provide speeific
deliverahles which included, among other items:
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Requirement M.
System Security Plan
551 [-015
Information Security Risk
Assessment (ISRAY D014
Privaey lmpast
Agzessiment (P1A} D-n7
Disaster
RecoveryBusiness
Continuity (DR/BC) Plan D-{1 R
Svslems Engincering
Management Plan

{SEMP) D-019
High-Level Technical

Design Document D-020
Logical Data Madel D-121
Physical Dhata Maodcl [-22
Svstern Design Docament 023
Dratabase Design

Document n-024
Drara Accession List

(DALY D025
Data Dictionary D026
Section 508 Product

Assessment D027
Test Strategy and Plan 130128
Test Summary and Dhetail

Report(s) D025
ImplementationTransition

o Orperations Plan D030
System

LtilizationPerlonmance

Rupori(s) [-031
Training Plan and

Training Materizls M-032
Help Liesk Plan D-033
Llser Mamaal D-034
Tumover Plan P-035

These and other deliverables are essential to 1he proposal, as CMS requires the State to
obtain federal approval and the matching funding which follows that approval.
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While Section 3.27.1 of the Solicitation allows offerors 1o propose “that corain CDMLs
listed in the Attachments are not relevant for their proposed solution,” that section also requires
the offeror to enter a justification 25 to why it believes thai the CDML is not applicable. Morcover,
it 15 clear that the offeror must include required functions in the Solution.* Sections 3.9 through
3.31 in the solicitation, amang other sections, enumerate tequirements relating to deliverahles.

1¥.  TIMELINESS OF PROTEST

Thiz amended protest is timely within the deadline set by 8O Code dmn. § 11-35-
4210013B). MMO posted the Intent to Award on Septernber 14, 2018, BCBS5C counsel emaited
and hand-delivered BUBSAC's protest letter (o the Chicf Procurement Office on September 24,
2018, The Amended Protest Leller is timely provided on the next day that State offices are open
after the fifth day after the tnilial protest,

Y. GROUNDS OF PROTEST

1. The Evaluation Process was fatally flawed. SCDHHS evaluated, ranked,
selected and negotisted with a non-responsive Offeror. The Chief Procurement Officer
should cancel the Solicitation and order a re-solicitation.

SCDHHS evaluated a non-respansive Proposal and entered into negotiations with a
nonrespensive offeror. [t then acted to altempl 1o make the proposal responsive after the
cvaluation, After that, SCDHHS improperly re-scored the proposals, The “re-scoring” was
nothing more than a pretense to endeavor Lo justify the pre-determined award.

While the instructions given for regvalualion were for a fresh evaluation” evaluator
comments confirm that this evaluation was anvibing but “fresh.” The table below reflects the
Evaluaror Cominents which documenl this feel:

Eval | Proposer | Comments
#

1 Optum The Offeror pmpnsﬂ demonsteated, even with the additfional
information. . . .
The additional information did not pose any additional risk for

¥ Section 3.11 of the Solicitation provides for the rules governing deliverables, among them *Acceplance
of & deliverable shall not changs a contractual obligation. Even if a Change fo a contiace requirement is
embedded in a Deliverable, it will require an approved Changs Order to enact that Change™

* A 3o called “fresh™ evaluation would suggest an evaluation void of prior influence, knowledae of the prior
praposal submissions, price information and the evaluation of Phase 1T - all of which were necessarily
prasent in this circumstance, As 8 practical matter, the oaly way thatl a “fresh™ evaluation could heve taken
place would have boen with a new evaluation panel. This would have necessitaled re-scoring the proposals,
and new presentations, Obwviously, no fresh evaluation took place in scoring this procurement.
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(%)

Ciptam

See comments from previous score sheet. Optum removed |
and updated the footnote; they clarified the meaning of |
“Ewvergreen,” they updated the sentence to include “nol™ {
The additional charges posed no more risk than previous
score.

Ot

The comments provided on my original scoring still apply and
my opinion of the solution has not changed due to additional

Chprum

information.

vriginal opinion,
There was nothing in the revision that effected (sic) my
orginal opinion. Mo significant risk.

m:hClpmm

' T:Jbium

| evaluation did not change my opinion of the proposal.

Ly origiﬂpl apinion rémains the sarme.

The additional informalion provided after the initial round of |

Based on the response [rom the matters for discussion
submitted by the offeror my original opinion still stands.
Based an the vendor's respanse o the matters for discussion

! Ootum

| Revisions to original did not change my opinion.

The changes made to original proposal did not increase the
risks in my opinion.

Cpture

Addilional informalion had no impact on original score.

BCBS

‘BCBS

BCBS

The offeror additional submitted information did not change
my opinion regarding their ability to meet the stated goals and
objectives

The offeror additional time to configure cuslomizalon, due to
an admindstrative ermor, increased significantly, thus may pose
a risk to the realism ol the proposed scheduled timeling,

| have no chanpe for comments on technical sofution, except
the change in hours. The change in hours, to twice the amaunt
of the oviginal, will impact timelines.

' The increased howrs will cause timelines o inerease the
_increasing risk of project not completing on lime,

All comments provided on my original scoring atill apply. The |
additional information provided did not change my opinion of |
the selution.

The comments provided on my previous scoring still apply.
Based on the additional information provided, there appears o
be a lot more customization required than  originally
anticipated.

=l

BCBS

Noting in the revisions significantly chanpe previous
COMMENLS.

MosTeowers WilLsrn, LLOC



hir. Michael Spicer

Chiel Procurement Officer
Oetober 1, 2018

Page 16

Risk [lactors increascd based on response in regerd Lo
| customization hours. This increase was significant.

7 BCES Based on the response from lhe offeror to the matters for
discussion in solulion concemed me when the LOLE numbers
changed significantly.

Basad on the response from the offeror o the matens for
disvussion on risk concerned me due o the LOT changes and
the: imipacts it has on the schedubing, stalTing & costs that may
| o be incurred would increase the risks.

B BCBS | The second response to questions did not change my apinions
fresem the lirst scoring.

The tevel of effert increase changed dramatically from the [rst
propesal,  This causes concern to me on how the time
schedule, cost & system pesformance will be affected,
Logically, an increagse in LOFE will have an equal &
! proportionate increase for these ax well,

Y BCBS | Some concern with the revised Level of Effort provided (o
| support customizalion,

These comments illuminate issues of paramount importance and fundamental fairmess.
[First, there was no true re-evalvation. The evaluation panel members almest universally confirmed
their prior decisions — not looking at the proposals anew, but instead merely purporting to address
the new information, '

Moreover, some of the evaluator comments demonsirate that far too much information was
in their purview so that a “fresh” re-evalustion would have been impossible.  Fvaluator 2
demonsirated the wuth of the matier, That evalvator identified the areas of non-responsiveness,
sald that they were fixed and affirmed the previous evaluation. Likewise, it is apparent that during
the re-evaluation, the panel was already subject to price knowledge as well as an unavoidable
influsnce from the other members ol the pamel — they knew the outcome in advance, had discussed
it among themselves, seen the vendor presentations, pricing data and other information which
made it impossible lor a fresh, impartial evaluation, Finally, the process utilized gave the Panel
members nadequale informalion and unsurprisingly there was no reason o change the
predeterminad ouleeme,

There is no way that these numercus evaluation Naws could have or can be cormected aside
fromn & resolicitation of the procurement.  Most importantly, the evalustion of a non-responsive
elferor and ranking thereof tainted the entire procass bevond redemption.

M The only “new" information was the information provided by Oplum to make its non-responsive propasal
responsive.  The information provided by BUBSSC and CMSi was apparently exactly that which was
included in the clarifications — information that had been available during the mitial evaluaton, Only
Optiin’s revision Lo make its proposal responsive was trufy “new”™ information.
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SCDHHS issued this Request tor Proposals under 8 €. Code dnn. §11-33-1530 Regulation
19-445 2083, [n competitive sealed proposals, only proposals from responsive offerors are
evaluated, ranked, and considered {or award. The Frocurement Code provides:

Once evaluation Is complete, all responsive afferars migt be ranked from
maost advartagecus o least advantageous o the Siate, considering orly the
evealwation factors stated in the request for proposaly,

S C Code Ann. § 11-35-1330(7) (2018}, The Code defines a "responsive offerst” az "a
person who has submitted a bid or offer which conforms in all material aspects to the invitation
for bids or request for proposals.” SC Code Amn, § 11-35-1410(7) (2018). Kesponsiveness is
determined at the time an olTer is opened, and, unless discussions are conducted under § 11-35-
153046}, is based on the infarmation included in the proposal. Appead by Excent Corporation,
Panel Caze No. 2013-2; Appeal by Heritage Comminininy Services, Panel Casze No. 2013-1.

Regulation 19-445 2005(E) makes applicable to competitive sealed proposals the
provisions ol §58 11-35-1520(8) and (13). The formar section allows limited communications wilh
"apparent respoensive bidders." The latter provides for the correction- or waiver of "miner
inlormalities and imegularitics in bids:"

A wminor informality or invegularity i one which i merely o matier of form
or is some immaterial variation freom the exact requirements of the invitation for
bids having no effect or mervely a trivial or neglivible affect on roral bid price,
guality, guaniity. o delivery of the supplies or performance of the contract, and
the carrection or walver of which would not be prejudivial to bidders.

§11-35-1520(131.

Dizeussions under § 11-35-1 52008} are limited to persons whose offers "obviously conform
in all material aspects 1o the selivitation.” Reg, 19-445 2080, These discussions can only to be used
o resalve ambiguiliss in an offer that has been determined to be responsive or to provide an
oppariunily Lo cure ar waive minar informalitics undare § 11-33-1520013).

The Procurement Review Panel has recognized the Code affords additional Nexibility 1o
requests for proposals:

The curmrent statutory and repufatory scheme governing competilive sealed proposals
expressly allows discussions with oflerors "lor the purpose of clarification to assuve fall
understanding of, and responsiveness to, the solicilation requirements," 5. Code dmn. § 112354
1530(6).
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Appeal by Chealis Health, Panel Case o, 2010-4, note . In ather words, discussions under
§ 11-35-153006) —unlike those condueted under & 11-35-1 5208} --may be used to cure issues of
NUN-[ESPONSIvEncss.

There are limirs to this flexibility, First, discussions may only be conductad it autharized
by the chief procurement officer, Rep, 19-445.2003(1)(4), and only if the solicitation docurnents
alert afferors to the possibility of discussions, Reg. 194435 20950 1){3).

Second, discussions may only be conducted with “olferors who submit proposals
detarmined Lo be reasonably susceptible of being seleeted for wward,” § 11-35-153006). Repulstion
19-445 2095(T3 1) requires, for purposes of conducting discussions, that the procurement officer
classily each propesal in writing as:

(@) aceeptable (1.e., reasonably susceptible of being sclected for award);

(b) potentially acceptable (i.e., reasonably susceptible of being made acceptable through
dizcussions): or

(o) unacceptakle.

Third, abl offerors whose proposals are classified as acceprable oo potentially poceplable
must be treated fairdy and equally, Reg, 19-445. 2095(1)(3). For each such offeror, the procurement
officer must:

{a) Contral all exchanges;

(b} Advise in writing every offeror of all deficiencies in its proposal, iCany, that will resuls
in Tejeclion f8 NoN-TCSPonsive,

{&) Attempt in writing to resolve uncerlainlies concerning the cost or price, technical
proposal, and ether terms and conditions of the propossl, if any;

(d) Besolve inwriting suspected mistakes, if any, by calling them to the offeror's attention.

ie) Provide the afferor a reasonable opporiunity to submit any cost or price, technical, or
other revisions to its propesal, but only te the extent such revisions are necessary to resolve any
matter raised by the procurement officer during discussions under items {2)b) theough {230}
above,

Rep. 19-445 2095012}

Finally, since only responsive proposals can be  rmnked, discussions "o

ASSUT, . Tespensiveness to the solicization requirements” must accur prior to [nal ranking. "[Onee
the proposals have been evaluated and ranked, it is too lule for such clarifieation, and allowing it
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afler those stages wouid be unluir lo the other offerars.” Jualiv Health, ante, Panel Case Mo, 2010-
4, note &. This timing is critical. Tn this case, SCDHHS faited to adhere t this “erucial™ timing
requirernent. The elTort 1o circumyent the requirement by “re-evaluating” was nothing more than
an effort 1o circumvent the law,

Responsiveness cnsures comparability. That ix, it allows the State to compare offers fairly,
It an offer is not responsive, it does not meet the State’s requirements and it cannot he compared
with the criteria in the solicitation ar 10 ather olfers. If the State cannot compare, there is no
mesningful competition. And without competition, there is no way o detenming i the State is
accepting the most advantageons offer, Responsivencss is the baseline. By evalusting only
responsive offers, the State can be sure it is fairly comparing proposals, each of which meets its
mandatery and essential requirements,

While Regulation 19-445 2095(I)(3) states that "Ordinanly, discussions are conducted
priar to final ranking," only responsive offers are evaluated and ranked which precludes any post-
final-ranking discussions lo comrect issues of responsiveness, Generally, communications after
final ranking are limited to clarifying the language of the highest ranked offer ar negotiations.
Section [1-35-1530(8) authorizes the procurernent offcer, after final ranking, to "negotiate
with...olleror [5] on price, on matters affecting the scope of the contract, so long as the changes
are within the general scope of the request for proposals, or on both."

Here, the CPO should adopt the (Jualis analysis and determine that because the evaluation
and ranking took place before the diseussions, Oplum was impropetly evaluated and scored, The
long duration of this procurement process makes reevaluation both unfair and not likely
advantagcous to the State. Asa result, the only proper remedy for chis glaring and unluwlul defect
13 starting over with a fresh solicitation.

Moreover, unlike in IV RE: dppeal by ACT, dnc., and dppeal by South Caroling Budser
and Congrol Board (Panel Cases 2014-16 and 2014-17), there is no basis for allowing the sward
to move forwand,  Performance has not commenced; the solicitation has a nincteen-month
implementation as i stends and there is no federal or other deadline ereating a special circumstance
requiring relielother than re-solicitation. Here, the State evalugied, ranked and negotizted wich an
offeror who submitied a materially non-responsive offer. The inlent to award here viclares the
law.

2 As a non-responsive offerar, Optum necessarily could not have been the
highest ranked offeror for purposes of negotiations under 5.C. Code Ana. §11-355-1530(8).
The negatintions conducted were invalid.

SCIXHHS bad an “ub oh™ moment in April 2018 when, while engaped in negotiations with
Optum. it determined that Optum’s initial proposal was non-responsive. Its determinativn at that
time to attempl to corect this non-responsiveness after the evalualion, ranking, and
commencement of negoliations was unfair, prejudicial to the other Odterors and in violation of the
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law. The Panel determined this to be the case in T™N RE: Appeal by ACT, Inc. (Case o, 20H4-
163, In that case, the Panel notes “negotiations should only take place with the highest ranked
offeror — that is, the offeror whose proposal is responsive at the time of final ranking™ (Note 3)
Here, negotiations were in process before the attempted re-ranking — and there is no evidence that
they started anew after that. The procurement record refleets, instead, that they continued as if the
re-ranking wever took place. That manifests the fatal flaws in SCIEIS s eftorts t cure Optum’s
initial non-responsive proposzal. The ONLY appropriate remedy for (his vialation is resolicitation.

3. SCDHHS violated R, 19-445.2095(3) in failing to accord offerors fair and equal
treatment with respeet to any opportunity for discussions and revisions of proposals. Tt
canducted what amonnted to a sham re-scoring after allowing proposal revisions where its
preferred vendor submitted a nonresponsive proposal,

While it might be argued that Optum’s non-responsiveness could have been comrected
before scoring, the general mle requiring that to ccour was not fallowed. The Panrel has held that
such conduct violates the law. In this instance, after scoring, the discussion was too late. SCDHHS
scored a nop-responsive proposal and conveyed its selection to the General Assembly. The
“discussion™ items were a sham except as they related to Optom. SCIHHS bad already changed
the COML requirements and yet purports to have reevaluated the proposals without the other
offerors even having the chanpe to review and accept the amended deliverables. That fact alone
demanstrates the fallicy of the purported “re-evaluation™ Woreaver, it demonstrates the lack of
fair rreatment to the other proposers, [lere, SCDHIS improperly allowed Oprum so much latitede
in amending its deficient response that it was elTectively allowed to submil an “amended” proposal
miare than a year alter the required submission deadline,  This process obviously and intentionally
Fenled to aweord the other offerons Gar and equal treatnoent as reguired by the Regulation, The only
proper remedy in this instance is re-solicitation of the entire procurement,

4. The procurement was fatally flawed where SCDHHS used the same evaluation
panel to re-evaluate the proposal when it conducted discussions pursuant fo B, 19-445.2095
after the panel had evaluated the proposals and been exposed to the scoring. It was humanly
imposzible for the same people to perform the required “fresh” scoring. Moreover, it was
humanly impossible for panel members not to have been affected by the knowledge of the
status of the procurement and the fact that negotiations had already occurred with the
original highest ranked offeror.

Ax deseribed above, the panel’s score sheets demonstmate conclusively that it was
impossible [or them o complete the re-sconng without prejudice and pre-conception based upon
the prior evaluation, the fact that the same evaluators had alse completed the evaluation of the
respective vendors' presentations and the evaluators® exposure to both the pricing and the clear
diselosure of the fact that Optum's exceplions in s proposal made it 8 non-responsive olTeror,
The re-cvaluation at this late stage was biased and inappropriate in any cven! even if & new panel
had been commissioned, but the use of the same panel exacerbated the problems and was explicitly
prohibited.
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5. SCDHHS wviolated the Procurement requirements when it Amended the
Deliverables on Janwary 24, 2008, aficr the Proposals had been opened.

SCIMIHS amended the solicitalion on JTanuary 24, 2018, when SCDHHS revised the
deliverables, These revisions to debiverables materially altered the solicitation. The revisions
oecurred after opening in vielation of Secticn 2.3 of the Soltcitation which provides, amaong other
things, {a) The Solicitation may be amended at any time prior to opening. |emphasis added]. At
the point that this revision was made, the proposals had been opened. reviewed and seored, and
vendor presentations had been given and seored. Although it was a non-responsive ofleror at this
point, Opturn had been identifiad as the highest ranked Offeror.

6. SCDHIES violated the Procurement requirements when it altered the
Solicitation requirements by changing the CDML information in early 2018 and lailed to
notily other offerors of what amounted to an Amendment affecting deliverables.

The Salivitalion requires thal all amendments be posted at wanw.procurement.se. gav,
SCIHHS 1ssued an amendment which materialiy affected the solicitation by dramatically altcring
the Consolidated Deliverables Management List and failed to post the same as required, This
further demonsirates the fact that the purported re-evaluation was nothing more than a sham ¢ffort
to attempt to eircumvent the egal requirements. Likewdisze, this “amendment”™ was only provided
to a single offeror — not afl offerors; and the “re-evaluation™ was conducted without any offeror
other than Cptam having had the opporbunity to respond to this new reguirement.

T, Exposing the existing evaluation panel to the changes and modifications of the
Proposals created an unfair environment in that the Evaluation Panel Members allowed the
changes to have a heavily weighted impact on their evaluations which would not have
oecurred had they not already evaluated the proposals and then been advised of the specific
changes.

The error and misapprehension caused by the method wsed are evident in the comrments of
the evaluators about RCBESC s discussion ilems, Even though this information was dentical 1o
that provided in the clardfications belore (he second evaluation, the evaluators mistakenly
interpreled that there had been a change in the hours proposed by BCBSSC and commented
negatively on this factor. Likewise, at least one evaluator noted by title the exact modifieations to
Cptum's proposal which had been made to remove the exceptions that had been determined to
make the proposal non-responsive, Obviously, BCBSSC believes that the other items enumerated
in this protest letter reveal that even as awarded the Optum proposal was non-respensive.
Newvertheless, these and other evaluator comments show the extent of prejudice created in the
process in violation of the Code and Regulations.

Moreover, SCDHIS submitted the proposals for “re-evaluation™ withoul updating the
splicitation and withoul even informing two of the three offerers of matenal changss o
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deliverables by way of the CDMI. requirernents in the solicitation, Hoew could a fair evaloation
lake place when two of the three offerors were unaware of and had not had the opporfunity @
amend their proposals to conform to the matenially altered deliverable reguirements?

The circumstances croated here resulted in scoring that was arbitrary and capnicious based
upon the prejudice introduced, the material changes to the requirements without netice, the
improper information before the evaluation panel, the apparent influence on the panel members as
reflected by their eerily consistent scoring and the fact that the subsequent scoring was
unguestionably affected by the pror scoring,

8. SCDHHS conducted discussions afier the final ranking and commencement of
nepotiations with a non-respongive offeror which violated 5.0, Code Ann. §11-35-30. The
subsequent effort to reconstitute the procurement violated reasonable commereial standards
of fair dealing.

The record suggests that SCDHHS realized that it was tee far in the process e fix s
mistakes in this procurement. but endeavored to repair its errors by manufacturing discussion ilems
which wete nothing but requests for identical information already provided by all offerors save
Optam.  The information provided by Optum was designed to cur its non-responsiveness, The
maneer in which this information was solicited and obtained was misleading and in bad faith as it
related to the other offerors and the process in general. Thesc egregious process errors can be
corrected only by a cancellation of the award and resolicitation.

9. The totality of the soficitation and the evaluation process violates 5.C. Code
Ann. 1976 §11-35-20(1) and (2) because it did not ensure fair and equitable treatment of all
offerors.

o

SCDHHS evaluated a non-resporesive propasal and selected i for award.

b, SCDHHS conducted negotiations with o non-responsive offeror pwice — in
February and in Aprik — and belore final scoring.

¢, SCDHHS continued negotiations before and after the illegal and improper
reseoring where it attermpted to [ix a fatal emor in the process,

d. SCDHHS conducted discussions after finel rankings without alerting all
offerors to the possibility of the cxchange, including the [mited proposal
vevisions as required by S.C. Reg, 19-443.2095(3). The other offerors wers not
aceorded fair and equal reatment with respect to the opportunity for discussions
and revisions of proposals.

€. BODHHS sought clarification from Chptum on a question of responsivencss
after evaluation in vielation of 5.0 1. 19-445 2080,

. SCTHILS aought clarification from vendors without r&q;ujl'ed uu[hi:rii}-’ from the

CPO.

MomToorer WiLwsnD, LLC



bt Michael Spicer

Chicf Procurement Officer
Cictober 1, 2018

Page 23

s ot S s i

1. SCDHHS has issued an award to an entity other than the proposer without
following the requirements of S.C. Reg. 19-445.2180 and in apparent violation of the
requirements of the Regulation. The CPO shounld declare the award invalid on that basis,

SCDHHS s September 14, 2014, notice retlects that the contract was awardesd o [ngenix.
However, the proposal was subrnitted by Optum or “Optumlnsight.” Ingenix apparently was
merped into Optum in 200E. It s ueclear why the award was made to Ingenix when the propaosal
was submitted in Optum’s name. There 15 no evidence that a proper assignment or novation has
been prepared and executed as reguired by the Code and Section 7.1 of the solicitation, This filure
reflects another clear law i the process and a failure o follow the requrements of the solicitation
documents and the Code,

11.  The CPO should cancel the award before performance under S.C. Reg. 19-
445.2085(C) and S.C Code Ann. §11-35-1530{8)¢) because the final accepted proposal
inchiding the record of negotiations reflects a revision in the specilications bevond the scope
of the solicitation and materially changed the solicitation. SCDHHS wltimately did not
award a contract to buy what it solicited.

The evidence in the record reflects that SCDHTS and Optum removed almost hall of the
reguired deliverables included in the solicitation. Optum explaing that it oses an “Apile Model
Office approach to configuration and implementation”™ and (hat approsch eliminates the need for
the deliverables, However, no explanation is provided as fo how SCDHHS oblaing the reguired
information enumerated in the deliverable so that it might have thal informalion to ulilize in
managing the multi-vendor related projects outlined in the solicitation or for certification purposes
The changes made a5 reflected by the Award und Record of Megotiations are outside the peneral
scope of the RFP, If these deliverables were going to be removed, overy proposer should have
been afforded the opportunity to present a best and final offcr.

12.  The CPO should cancel the Award and require resolicitation because the
initial evaloation was improper. The Procurement Officer conducted discussions and sought
clarification apparently without the approval of the appropriate chief procurement otficer
as required by 1. 19-445 2095,

The initial request for clacifications submitted on October 23 and 24, 2017 were rade, and
modifications to the proposals accepted without authorily from the CPO as required by the
regulation. Meither the e-mail transmitiing the letter to BONSSC nor the letter dated Cetober 23,
2017, reflects that the CPO had provided authority for discussions. When SCDHHS finally sought
o conduct discussions in April 2018, it did so without advising the CPO of the true facts — thal the
propasals had already been evaluated, ranked and negotistions were in process with the highesl
ranked (non-responsive) oflereor. BCBSSC sugpests that had this fact been conveved to the CPO,
it 15 unlikely that discussions would have been suthorized,
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Here, the itemz sought from BCBSSC hoth n the request for olarifications and (he
“discussions” were precisely the same. On the other hand. it appears that the questions addressed
to Optum were an effort to make Opoum's non-responsive proposal, which had already been ranked
and upon which negotiations bad commenced, responsive.

It seems that both these authorized discussions and the subsequent rescoring of Part | that
resulted were merely an effort 1o avoid what should have occuered, which was withdrawing the
salicitation and re-saliciting the procurément based upon the SCOHHS s epregious process errors.

13.  SCDHHS improperly songht authority toe conduct discossions to remedy
Optum’s non-responsiveness after the evaluation was complete, lts subzequent efforts to
“re-evaluate™ after discussions were no mere than a sham. This process vielated 5.C. Code
Ann. §811-35-20(e), 11-35-20(f), 11-35-20{g), 11-35-30, 11-35-13302); 11-35-1530¢3), 11-35-
153006), 11-35-153047), 11-35-135008), 11-35-153009), R. I19-4452095(032), R.I9-
4452095(1)(3) and R. 19-445.2095(1)(4).

SCDHNS soupht authority for discussions after it discovered during contract negotiations
that Optum’s proposal was non-responsive. This effort violated the Panel’s decizion in Qualis and
the procurement poals and rules enumerated in the statutes and repulations. At the point that
SCOIIIS learned this (late March or early April 2018), the proper course was o cancel the
salicitation and reissue a comeeted solicitation.  SCDINS failed w cancel the solicitation and
procesded in violation of the law, The CPO should issue its Oreder to remedy these fatal flaws in
the provess.

14.  The determinations made in the negotiations were arbitrary and capricious
and violated the purposes and principles of the Consolidated Procorement Code.

As enumerated In the facts outlined in this letter, it is evident that the removal of nearly
fifty {50%) percent of the required deliverable information profoundly altered the scope of the
solicitation and the potential costs incurred in complying with the solicitation. Before allowing
theae substantial and material changes to the procurcment by way of the negotiated contract, the
Meocurement Officer should have acted in pood faith and given ali offercrs an opportunity to
submit a hest and final offer considering these changes to the solicitation outside of the gencral
scope of the request for propesals. Failing to do so violated, ffer alia, 5.C Code Ann. §11-33-
2001) and other parts of the code in that this conduct “failed to ensure the fair and equitabls
treatrmient of all persons who deal with the procurement system which will promote increased
public vonlidence in the procedures followed in public procurement.”

15. Optum’s proposal after discossions was non-responsive o the essential
requirements of the solicitation and, therefore, Opium is not a rvesponsive offeror. Tty
Proposal took exception to and rejected mandatory and essential requirements of the RFP
which were not determined to be minor informalities or irregularities,

MaNTooMERY WiLLARD, LLC
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Optury Tailed 1o submit or prondde eritical infoemvation requted in the REP in connection
with the fallowing vequirements 2ad deliverables: the System Secwity Mlaw, Information Security
Iisk Assessment, Privacy [mpact Assessment, Sysems Pnpineering Management Flan, High
Level Technizal Desipn Dacument, Logical Data Model, Physical Data Model, Database Design
Document, MData Aceession List, Data Dictionary, Section 308 Product Assessment, Test Stralegy
und Plan, Test Summery and D] Repors, Implemeniation fmnsition w Operations Plan,
Training Plan and Training bdarcrials, Help Desk Plan, and User Manaal

Crptan refused to provide 4 of the Deliverables based on an asserfion of conftdentialicy
aid srated thar 13 were not applicable withous the appropriate and required cxplanation, This
amounts to Opnun's propoesal not including 48, 3% of the required submission deliverables.

Cpnum”s proposal contaived theae 2ad other deficiencies that resulted in the Meeenrement
CHficer sceking to open diszcussions after evaluarion in am apparent cifort o make Optum
responsive to the mandatosy and cssential reguircments of the solicicatior. - which it did not fulfill
at thar tire.

The Table below details the issues prescated by these pod-vesponsive itoms in Optum’s
propogsal. Clearly, these items arc key to the performance of the conrract requiraments and key to
the Stare’s ability to manage and coversee the performasce of it coetractor. SCIHES s acceprance
ot these serious asnd materizl deviations from the essential reguiretoents fucther evidenzes a flawed,
hiused procurement process.

[TABLE STARTS ON FOLLUOMWING PAGTE]
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o017 Privacy Impart | Mi&
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I
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Design Docereenl

Fllgh-Lewel Techrical | Nt
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and lechnalogy arshitaciure.

Refusad

MT2 = thirty {30}
calenchr days,
fhe Conlrecior
(viendor) will
provid
preliminary
High-leve
Technizal
Deslgn
document b
SCOHHE for
resviev, The final
wersion is jue
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|
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- Commenits | Explanation

Diedails Tas: Case-to-Ragquirement
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i fransiton b oparations, sto. 'nclude the fallwing Flan 1
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D033 Help Desk Flan i

. wekly by OB

AparmE pried to |
commancing the
Tesling Phass.
Cnging raming
matsrizlsirecood
5 will ba

i submilted

Thursday

 Thils documend defines how all the help Gask reizied

actidiios are ageculed, menilored, messured and
cantralled. This docwnent desorbes the processes
for ensuring adneranee o the Halp Desk
requinarent.

The major elements of the Help Desk Plap ae ata
mramum;

- Helz Desk Service Leve schedule

- Pecchlam resparss 2nd rasaludan process

- Helo desk perfarmance analysis report tempiate)s)
and procass(es)

- Problam escalstion prozess

* Implementaton process of 2 customer s=i-help
defabasa and porld

The Conlrecior {Vendar] is requesied 1o submil
addilicnal infarmason and repor lemplates for

SCOHHS canaderation

Ten {10
tusinass days
2ler Begiining
the Tasting
Phasa, ihe
Canlractor
vWendar} will
nrovide
prefminary Help
Desk Plan 1o
SCOHHS far
raview.
SCOHHS neads
ioreview and
approvg peior b
cammencng the
Implemeatation
Phase.

0034 User Manal RLiA,

Exglaing e a ravica busmess User & bo 15¢ 1he
autamaied system or appication fram a business
furclizn perspective,

Ten (10}
business dayz
aftar bieginning
the
Devenpment
Phase, ths
Coanractor

e will
proside
praliminery Uiser
Manual 1
SCDERES for
TEVIS,
SCOHHE needs
i rewlew and
Aparowe prior o
commErsng e
Imalementation
Prase, Lipdates
ta be submitten
te SCOHHS
riramaly an an
annial basis.
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Exampies of the material effects of Optum’s “Not Applicable” and “Refused™ CDML markings in
its proposal and summanzed in the table above are bast descdbed balow:

a Security & Compliance Deliverables

Security & Compliance Deliverables
1-013 System Security Plan (S5P)
D-016 Information Sccurity Risk Assessment (ISEA)
[-017 Privacy Impact Assesament {PLA)
D-027 Section 308 Peoduct Assessment

. The completed Information Security Risk Assessment after user acceplance fest
{UAT) comtains a list of threats and vulnerabilities, an evaluation of current SECLTItY
controls, their resulting risk levels, and any recommended safeguards to reduce rsk
exposure. The ISEA, S5, and the PLA are all aimed at enabling SCDHHS to protect South
Carolintan’s P, and PHI entrusted 0 SCDHHS. SCDHHS cannat outsource the
respomsibility for protecting this data. The requirement for the ongoing 35F is to provide
an averview of the security requiremenis of the system and describe the controls in place
ar planned for meeting those requirements. The SSP also delinentes responsibilides and
expected behavior of all individuals who access the system, which is critical in the RFP
required Multi-Vendor modular future for SCDHHS. The system seeurity plan should be
viewed a5 documentation of the structured process of planming adequate, cost-cffective
security protection for the spstem.

. The PIA ensures there is no collection, storage, access, use or dissemination of
identifiable respondent information unless it is peeded and permitted and fully compliant
with HIPAA. Prolecting beneficiary data is eritical w the Statc and allowing deviations
tram the stricl requirements in this area is inexplicable and unreasonable. Cther olferoms
were ot afforded the same leniency.

* Removal of these deliverables results in 4 loss of the ability (o assess reguined 308
compliance as required by the RFP & the Department of Health & Human Services,

1 Allowing the remowable of these required deliverables is likely to result in
SCDHHS not being able to mes! the Agency’s oblipations to ensure the Medicaid data and

syslems are adequately prodecied and meeting State and Federal povernment requirements.

: Bemoving these material deliverables from the requirements dramatically changes
the Solicitation.
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b, Data Deliverables

Data Deliverahbles
D-021 Logical Data Model
[>-022 Physical Data Model
=024 Database Design Docwment
[3025 Dialy Accession List (DALY
D-026 Data Dictionary

. All of these deliverables support SCDHES s efforts to improve overall data
governance and data stewardship. They also enable and support the manapesent and
exchange of data across the State’s Medicaid Enterprise and with external systems in ways
that are automated and that minimize potential errors with data accuracy. (stated goals in
the RFF)

. While some of these could ressonably be considered proprietary for offerors (Data
Dictionary & Physical Data Model), SCIYHHS has the authority and ability as the State w0
protect bidder's TP making Optum’s purported justification to not provide them due to
propriclury concerns completely unjustified. Both other bidders offercd SaaS-based
solutions and agreed to supply these deliverablss in their proposals,

. SCDHHS may not achieve 1) their vision for source of truih and systam of recosd
interaction Z) a data model that is consistent with SCDIIS business processes and MITA
busingss processes without the methods and artifacts needed 1o aeourately and adequately
document the system and operations architecture and design with respeet to its Offer. and
how this documentation will be maintained for the term of the Contract. Meeting these
goals and requirements inherent in the solicitation requires the information contemplated
b and in these deliverables.

s By forleiling its rights to these deliverahles, SCDHHS loses its ability v provide
dara povernance and stewardship and is also inhibiling the information TECESSArY 10
improve data sceuracy and MITA maturity continually. SCOHHS is also failing to
document the system and aperations architeciure, dramatically increasing the risk to the
State.

o User Deliverables
[-032 Training Plan and Training Materials

D-033 Help Desk Plan
D034 Tl=zer Marmual
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. The removal of these user-focused deliversbles is inexplicable.  SCDHHS's
ultimate aceeplance of the elimination of {esting, the help desk plan, user manual, the
oversight deliverables group and one-time delivery of training telated deliverables
essentinlly makes use of the system [ar more difficult if not impossible for the 300 expected
State system users identified in the RFP.

. All of these user-locused RFP contractor responsibility requirements are effectively
deleted without the defiverables to provide the evidence and auditability of performance.
From a practical perspective, these are all routine deliverables for any product or service
delivery. Proprietary methodologies or new-to-Medicaid approaches do not remove the
need fior users Lo he trained, have access to & user menval, and to understand how o access
help resources when things go wrong,

. When combined with the oiher deleted deliverables, SCIVHHS is allowing =
massive black box where SCDHHS docs not have a complete view of the seourity posture
af the solution, the underlying data structures and use, the processes 1o manage the solution
implementation nor the solution itself, and il-equipped users to use the system or seek
assistance from & help desk.

These practices result in an entirely different solicitation. Had these deliverables not been
included in the original solicitaton, other offerors proposals would likely have been
materially chanped in content and price. The CPO should not allow SCODHES (o maks
these chanpes during negotiations which violate §11-15-1530 as these do.

d. Oversipht Deliverables

[»-019 Systems Engineering Management Plan (SEMIY)
D-020 High-Level Technical Desipn Document
D-02F Test Strategy and Plan
Dn02% Test Surmmary and Detail Report(s)
D-030 Implementation Transition to Operations Plan

d At the highest level, the deletion of the oversight deliverables codes direct project
eontrol to the contractor and removes SCDHHS s ability 1o assess project progress and
vendor performance continually and dramatically limits SCDHHS ability to conteol risk by
imposing realism into the planning process rather than assuming the best possible outcome
will always occur.

& SCDHHS will be unable to achieve the MITA technical poals and ohjectives that

pravide the bes! value to the State {starulands, security, interoperability, adapability,
extensibility, ete) without appropriate transparency.
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5 The entire shared risk equation between SCDHHS and the Contractor is allered in
that the change limits SCDHHS" flexibility and removes disciplined project controls for
the implementation and oansiton to subsequent operations.

. The climination of the SEMP and High-level technical design specifically removes
SCDHHE' ability to understand the ASD medule, document the system and operations
architecture, and the associated documentation for the term of the Contract.

. Testing is an investigation conducted 1o provide stakeholders with information
about the quality of the software product or service under test. Testing can also provide an
objective, independent view of the software 1o allow the husiness to appreciale and
understand the risks of the implementation, In terms of testing, deleting the referenced
deliverables invalidates virtually all of the contracter responsibilities included in section
3.32 af the RFP.

In summary, the State accepted a proposal that impermissibly deviated from the
requirements of the Solicitation . ., so much so that it will be virtually impossible for the
Slute to oversee and meet its own needs as well as CMS requirements. This issve requires
a resolicitation.

16.  SCDHHS ncgotiated and reached a Contraet with Optum which included
changes outside the seope of the Request for Proposals without providing the other proposers
the opportunity to subimit best and final offers onder 8.C. Code Ann, 1976 $11-35-1530{8){c)

The final, executed Revord of Negotistion included Optum’s March 8, 2018 replacement
CDML which marked as “stricken™ 11 of the 13 new deliverables and marked as “not applicable”
one of the 13 new deliverables - substantially overhauling the SCDHHS COMI. revision by
striking out all bul one of the new SCDHNS deliverables. In accepting Optum’s CDML
replacement, including the Optum strike outs, SCDHHS reduced the required scope of work on
the contractor in & manner that could dramatically decrease the implementation schedule,
providing a considerable coat advantage to Optum.  Every vendor has a carrving cost of assizned
staff during the project even if they are nol direclly engaged in producing the specific deliverables.
Cilven thal some of these stricken deliverables are recurring or such deletion prohibits regular
SCDHHS eversight of pertormance during the operations phase, similar, although not as high, eost
savings are realized during the remainder of the contract.

The SCDHHS CIML revision materially and substantially altered the genaral scope of the
Request for Proposals e the extent that the Procurement Officer was ohlised to provide all
responsive offerors an epportunity to submit best and final affers pursuant to 5.0 Code 4rn. §11-
35-1330(c) The Procuremont Officer’s failure to da s resulied in an illesal procuremenl,
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VL. RELIEF REQUESTED
In light of the arguments vaiscd herein, BCBSSC requests the following reliel;
* That the CPO continue suspension of the awand in accordance with the statutory stay.

*  That beeause of the sive of the record, complexity of the issues and profound impact of this
procurercnt on the cilizens of the state, the CPO convene and conduet o hearing to allow the
examination of the Procurement Officers, evaluation panel members and the opportunity fos
the Protestant to provide a detailed explanativn of the issues presented, particularly as it relates
to the contract deliverable items and their impact on performance, approvals by federal
authorities and the ability of the State 1w manage and transition the contract,

* That the CPO issuc an Order finding Optum’s proposal non-responsive to the essential
requirements of the solicitation.

= That the CPO issuc an Order finding that the evaluation process was fundamentally unfair and
violated legal requirements enumerated in the Code and Regulations as set forth herein and
compelling SCDHHS to re-issue the Solicitation to seek new proposals and conduct a proper
legal evalualion,

+ That the CPO find thar SCOHHS illegally and improperly entered negotiations with a nen-
respansive offeror as prohibiled by law and panel decisions, That the CPO further find that
the sward resulting from these negotiations is illepal and that the only proper remedy to correct
this defect is the resolicitation of the entire procurement,

¢  That the CPO issue its Order granting Protestant such other and further relief as the CPO deems
just and proper.

VI, CONCLUSIHON

The process employed by SCDHHS in conducting discussions, evaluating and re-
vvaluating proposals vielated South Carolina Procurcment law, regulations, Procurement Review
Panel Decisions, and state procurement palicies, The process that resulled in this award was
fundamentally unfair in the multiple ways that it devisted from appropriste procurement practices.
Allowing this procurcment to stand constitutes an obwiation of (ke policies implicit in the
Consolidaled Procurement Code and S5O, Code A, §511-33-20 and 11-35-30.

During the process, SCOHHS not only improperly conducted nepotiations with a non-
responsive offeror, but it also improperly made material changes to the solicitation requirements
aller the opening and evaluation of the proposals, then allowed anly the ultimate awardee to replace
74 pages of its prapasal in response to these material changes, SCDHHS then held what amounts
to a sham re-evaluation of the proposals by the same evaluation panel,

MaonHTsoMERY WilLaps, LLC



Mr. Michael Spicer

Chief Procurement Officer
Cretoher 1, 2018

Page 4]

Moteover, the Award contemplates a solution where so many reguirements of the
Solicitation have been compromised that it does not resemble what the Solicitation purportedly
soughl.  The oulcome unacceptably compromises the Stae’s rights and ability to fulfill the
abligalions for which the solicitation sought services,

BUBSSC appreciates the CPO's consideration of this protest, We respectfiully request that
the CPO conduct an administralive review and that as a part of that review the CPO grant BCBSSC
4 hearing. The entive piclure cannot be understood absent an opportunity to examine the panel
members, procurement officer, and other withesses lo inform and educate the CPC ahout the
solicitation, the material requirements and the process employed in evaluating this Solicilation.
After the hearing, we would request that the CPO issuc an Order granting BCBSSC the relicf
requested.

If' the CPO determines not to condugt s hearing, BSCSSC respectfully requests an
opportunity to present additional detail as lo Optum's non-responsiveness, the failure of the
evaluation process, evidance to sippord the grounds of this protest and legal argument by way of
a hriefing.

Upon completion of the Administrative review, BUBSSC requests that the CIO cancel the
award and order SCDOHHS o re-solicit the entive procurement because of the myriad flaws and
violations of the Code and Panel Decisions implicit in this process,

Sincerely,

MonTcoMERY WILLARD, LLC

AT

SRR e

.

Michael H. Montgomery T
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW
Protest Appeal Notice (Revised June 2018)

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive,
unless fraudulent or unless a person adversely affected by the decision requests a
further administrative review by the Procurement Review Panel pursuant to Section
11-35-4410(1) within ten days of posting of the decision in accordance with subsection
(5). The request for review must be directed to the appropriate chief procurement
officer, who shall forward the request to the panel or to the Procurement Review Panel,
and must be in writing, setting forth the reasons for disagreement with the decision of
the appropriate chief procurement officer. The person also may request a hearing before
the Procurement Review Panel. The appropriate chief procurement officer and an
affected governmental body shall have the opportunity to participate fully in a later
review or appeal, administrative or judicial.

Copies of the Panel's decisions and other additional information regarding the protest process is
available on the internet at the following web site: http://procurement.sc.gov

FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et al.,
Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM).

FILING FEE: Pursuant to Proviso 111.1 of the 2018 General Appropriations Act, "[r]equests for
administrative review before the South Carolina Procurement Review Panel shall be accompanied by
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.
The panel is authorized to charge the party requesting an administrative review under the South
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410...Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed.
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL."

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities
organized and registered as corporations, limited liability companies, and limited partnerships must be
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises,
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as
an individual doing business under a trade name may proceed without counsel, if desired.



South Carolina Procurement Review Panel
Request for Filing Fee Waiver
1205 Pendleton Street, Suite 367, Columbia, SC 29201

Name of Requestor Address

City State Zip Business Phone

1. What is your/your company’s monthly income?

2. What are your/your company’s monthly expenses?

3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:

To the best of my knowledge, the information above is true and accurate. | have made no attempt to
misrepresent my/my company’s financial condition. | hereby request that the filing fee for requesting
administrative review be waived.

Sworn to before me this
day of , 20

Notary Public of South Carolina Requestor/Appellant

My Commission expires:

For official use only: Fee Waived Waiver Denied

Chairman or Vice Chairman, SC Procurement Review Panel

This day of , 20
Columbia, South Carolina

NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15)
days of the date of receipt of the order denying the waiver.
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