Protest Decision
Matter of:

National Office Furniture, Inc.

Case No.:

2019-133

Posting Date:

March 27, 2019

Contracting Entity: State Fiscal Accountability Authority
Solicitation No.:

5400013739

Description:

Educational Furniture Statewide Contract

DIGEST
Protest alleging an arbitrary and capricious evaluation is granted. National Office Furniture’s
protest is included by reference. (Attachment 1)
AUTHORITY
The Chief Procurement Officer 1 (CPO) conducted an administrative review pursuant to S.C.
Code Ann. §11-35-4210(4). This decision is based on materials in the procurement file and
applicable law and precedents.

1

The Materials Management Officer delegated the administrative review of this protest to the Chief Procurement
Officer for Information Technology.
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BACKGROUND
Solicitation Issued
Amendment 1 Issued
Amendment 2 Issued
Amendment 3 Issued
Amendment 4 Issued
Amendment 5 Issued
Amendment 6 Issued
Amendment 7 Issued
Amendment 8 Issued
Initial Intent to Award Posted
Latest Intent to Award Posted
Protest Received

09/08/2017
10/05/2017
10/24/2017
11/01/2017
01/10/2018
01/22/2018
02/05/2018
04/04/2018
04/10/2018
06/22/2018
02/01/2019
02/11/2019

The scope of this solicitation states:
The State of South Carolina seeks to establish contracts for Educational furniture
to be used with Public entities, including but not limited to Higher Education
institutions, and K-12 organizations located within the state of South Carolina.
Contracts shall be limited to furniture manufacturers only. Potential Offerors
seeking inclusion on this contract must be capable of providing items in one (1) or
more of the following categories:
Cafeteria Furniture
Classroom Furniture
Computer Lab Furniture
Healthcare Furniture
Library/Media Center Furniture
Locker Room Furniture
Music Room Furniture
Playground Seating/Outdoor Furniture
Fixed Seating
High Density Storage & Shelving Units
A. General Requirements
Products offered shall be standard and continuing items in the Manufacturers’
product lines and shall be identified by catalog numbers from its published on-line
catalog(s). Manufacturers shall maintain the most current product lines for
purchase by state entities and provide the State of South Carolina links to all
applicable catalogs. … The absence of detailed specifications or the omission of
detailed description shall be recognized as meaning that only the best commercial
practices are to prevail and that only first quality materials and workmanship are
to be used. All interpretations of the specifications shall be made from this
statement.
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[Amendment 8, Page 17]
ANALYSIS
National submitted bids for the Cafeteria Furniture, Classroom Furniture, Computer Lab
Furniture, Gym/Locker Room Furniture, and Library/Media Center Furniture lots. On June 15,
2018, the Procurement Officer sent an email requesting National to demonstrate how it met the
minimum requirements for the categories it bid. National responded with a hyperlink for each
furniture type in each category. (Attachment2) National was awarded a contract for the
Gym/Locker Room Furniture lot but its four other bids were rejected. The procurement officer’s
Determination of Nonresponsiveness contained the following explanation:
Their response to the clarifications request primarily demonstrated office
furniture, which could be used in an education setting; however, it is not the intent
of the educational furniture contract to compete with or provide alternative
solutions for office furniture, which was expressly excluded from the contract.
(Attachment 3)
This solicitation was for educational furniture and excluded “office” furniture:
C. Exclusions from Contract
Unless specifically identified as an applicable item, the following products are
excluded from the contract:
1.
Laboratory furniture, fixtures and equipment, such as plumbing fixtures,
hoods, filtration.
2.
Information technology/data fixtures featuring or facilitating technology
applications and software.
3.
Raised floor systems, components and attachments
4.
Used, remanufactured or refurbished products.
5.
Office, board room, conference room systems, furniture, and fixtures
[Amendment 8, Page 19] (emphasis added)
National protests that there was no compelling reason to reject National’s bids. It argues that the
procurement officer’s rejection of National’s bids was arbitrary and capricious and that she failed
to conduct appropriate discussions, failed to properly document discussions and clarifications,
and violated the requirements of good faith and fair dealing.
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National argues that the State was repeatedly asked to clarify the specifications and desired
functionality of various pieces of furniture in each category to which, in at least 25, cases the
State responded:
For the purposes of this solicitation, there are no predefined specifications related
to these items, …
or
There shall be no requirement for tables.
or
There shall be no requirement for seating.
or
The solicitation and amendments makes no requirement for storage cabinets.
[Amendment 8, Attachments G and H]
DECISION
This is a solicitation for “educational” furniture that excluded “office” furniture. However, in
most cases, the same tables, chairs, storage cabinets, etc. can be used in either environment.
Failing to narrow these broad categories by providing specifications or functional requirements
when asked disqualifies the use of the terms “educational” and “office” as material and essential
requirements of the solicitation. National’s disqualifications were arbitrary and based on a
subjective determination, without definitive criteria, that the furniture bid was “office” furniture
rather than “educational” furniture.
The protest of National Office Furniture, Inc. is granted. The procurement officer is directed to
award contracts to National for the Cafeteria Furniture, Classroom Furniture, Computer Lab
Furniture, and Library/Media Center Furniture lots.
For the Materials Management Office

Michael B. Spicer
Chief Procurement Officer

Attachment 1

Attachment 2

Attachment 3

STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW
Protest Appeal Notice (Revised June 2018)
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:
(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive,
unless fraudulent or unless a person adversely affected by the decision requests a
further administrative review by the Procurement Review Panel pursuant to Section
11-35-4410(1) within ten days of posting of the decision in accordance with subsection
(5). The request for review must be directed to the appropriate chief procurement
officer, who shall forward the request to the panel or to the Procurement Review Panel,
and must be in writing, setting forth the reasons for disagreement with the decision of
the appropriate chief procurement officer. The person also may request a hearing before
the Procurement Review Panel. The appropriate chief procurement officer and an
affected governmental body shall have the opportunity to participate fully in a later
review or appeal, administrative or judicial.
-----------------------------------------------------------Copies of the Panel's decisions and other additional information regarding the protest process is
available on the internet at the following web site: http://procurement.sc.gov
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et al.,
Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM).
FILING FEE: Pursuant to Proviso 111.1 of the 2018 General Appropriations Act, "[r]equests for
administrative review before the South Carolina Procurement Review Panel shall be accompanied by
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.
The panel is authorized to charge the party requesting an administrative review under the South
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-354410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall
submit a completed Request for Filing Fee Waiver form at the same time the request for review is filed.
[The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not waived, the
party must pay the filing fee within fifteen days of the date of receipt of the order denying waiver of
the filing fee. Requests for administrative review will not be accepted unless accompanied by the filing
fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE YOUR
CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL."
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities
organized and registered as corporations, limited liability companies, and limited partnerships must be
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises,
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as
an individual doing business under a trade name may proceed without counsel, if desired.

South Carolina Procurement Review Panel
Request for Filing Fee Waiver
1205 Pendleton Street, Suite 367, Columbia, SC 29201
__________________________
Name of Requestor

______________________________
Address

_______________________________
City
State
Zip

____________________________________
Business Phone

1. What is your/your company’s monthly income?

______________________________

2. What are your/your company’s monthly expenses?

______________________________

3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:

To the best of my knowledge, the information above is true and accurate. I have made no attempt to
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting
administrative review be waived.
Sworn to before me this
_______ day of _______________, 20_______
______________________________________
Notary Public of South Carolina

______________________________
Requestor/Appellant

My Commission expires: ______________________

For official use only: ________ Fee Waived

________ Waiver Denied

_________________________________________________
Chairman or Vice Chairman, SC Procurement Review Panel
This _____ day of ________________, 20_______
Columbia, South Carolina
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen (15)
days of the date of receipt of the order denying the waiver.

