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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) CIVIL ACTION NO, 2000-CP-23-5375
R = Y
JACOBS/BEERS YORK, a joint venture )
Plaintiff, )
)
v. )
) ORDER AND TEMPORARY
THE SCHOOQL DISTRICT OF ) INJUNCTION
GREENVILLE COUNTY, SOUTH )
CAROLINA, a body politic organized )
and existing under the law of )
South Carolina )
)
Defendant. ) ENTERED (}OMPUTER
J

This matter comes before the Court pursuant (o Plaintiff’s Morion for Tetnporary Restraining
Ordm" and Temporary Injunction, pursuant fo Rule 65 of the South Carolina Rules of Civil
Pr%_qzcdure, on the prounds that Jacobs/Beers York ("Jacobs/Beers") would suffer irreparable harm
uni'ess the School District of Greenville County, South Carolina ("School District™) was enjoined

from (1) closing the award protest period in which Jacobs/Beers, and other offerors, may file profests

to the Schoo] District’s Intent to Award the contract for RFP Number 299-83-9-2, until fifteen {15)
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days following the date which the School District provides the proposed contract referenced in the
School District’s Intent to Award to Jacobs/Beers and other offerors; and, (2) awarding the contract
as contemplated by the School District’s Intent to Award until such time as Jacobs/Beers’, und other
offerors’, protests can be filed and heard in accordance with the School District’s Procurcment Code.
For the reasons stated herein, Plaintiff’s motion is granted.

This case ariscs out of the School District’s procurement of construction services for the

School District’s Long Range Fuacilities Plan. On Septe}nﬁer 11, 2000, the School District posted
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an [ntent to Award, staling that the School District intended to award a contract for these
construction services to Institutional Resources, L. L.C. The School District’s Tntent to Award stated
that the contract would be awarded to Instilutional Resources effective sixteen (16) days from the
date that the Intent to Award was posted.

The School District’s Procurement Code (“Procurement Code™) provides for a process
whercby other bidders, or offerors, may protest the award of a proposed contract. The Procurement
Code provides that “[a]ay . . . offeror . . . who is aggrieved in connection with the intended award
or award of a contract shall protest o the Purchasing Agent . . . within fifteen days of the date
notification of award is posted. .. .” (Procurcment Code, p. 42, A.1.) The Procurement Code also
provides that any such protest must set forth the grounds of the protest, and the relief requested, in
sufficient detail to provide notice of the issues to be decided. (Procurement Code, p. 43,7 A. 2)

The Procurcment Code’s award protest procedure provides the sole remedies and rights available

to an aggrieved bidder to the exclusion of any other claims, at common law or otherwise, against the
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School Distnict. (Procurement Code, p. 42, TA. 1.)

Upon the posting of the Intent to Award, Jacobs/Beers, an offeror for the work, immediately
.btcga.n preparing its award protest pursuant to the provisions of the Procurement Code. Jacobs/Beers
a;serted that, to comply with the Procurement Code regarding protests, Jacobs/Beers needed a copy
of the proposcd contract between the School District and Institutional Resources, L.L.C.
Jacobs/Beers submitted a formal request to the School District, pursuant to the South Carolina
Freedom of Information Act ("FOTA"), for copies of the proposcd contract. Jacobs/Beers then filed

this action on September 25, 2000 after the School District refused to provide Jacobs/Beers with

copies of the requested documents, Jacobs/Beers’ Summons, Verified Complaint and Motion for
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Temporary Restraining Order/Temporary Injunction were served upon the School District on
September 26, 2000 at 8:51 a.m. as evidenced by the Affidavit of Service filed with the Clerk of
Court.

This Court granted Jacobs/Beers an expedited hearing on Seplember 26, 2000, the last day
of the protest period as provided in the Procurement Code. At this hearing, the Court received oral
arguments from Jacobs/Beers and the School District, as well as testimony from Mack Woods, the
President of Beers/York Construction Company, Ine., and Oby Lyles, the School District’s
Executive Director for Communications. Institutional Resources also appsared before the Court and
asked to intervene or alternatively to address the Cowrt as amicus, The Court did not grant
Institutional Resources’ requests, but allowed Instilutional Resources to assert arguments. The Court
also received info evidence, without objection, copies of a (ranseript of the Minutes of the
Scptember 8, 2000 Special Called Mccting of the School District Trustees, and the Affidavits of
M%:k Woods and L. Franklin Elmore,

FINDINGS OF FACT

Based upon the testimony and evidence presented to the Court, the Court finds that:

1. The School District 1ssued the Notice of Intent to Award the contract for RFP 299-
¥ §3-9-2 to Institutional Resources on Septermber 11, 2000.

2. It is clear from the review of the transcript of the Septembet 8, 2000 Special Called
Meeting ol the Board of Trustees that the Board of Trustees considered the contract
negotiations with Institulional Resources to be complete when the Board voled to
issue the Notice of Intent to Award.

3. The Procurement Code award protest provisions provide the sole remedy o an
aggneved bidder against the School District.

4. Jacobs/Beers intends to protest the contract award pursuant to the Provisions of the
Procurement Code. The failurc of the Schogl District to provide a copy of the
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proposcd contract between Institutional Resources and the School District deprives
Jacobs/Beers of the ability to sct forth all the grounds for its protest as required by
the Procurement Code.

Jacobs/Beers submiited a FOTA request to the School District on September, 11,
2000, requesting a copy of the proposed contract between the School District and
Institutional Resources.

Mr, Oby Lyles orally denied Jacobs/Beers FOIA request on September 19, 2000. At
the time that Mr, Lyles denied Jacobs/Beers FOTA request, Mr. Lyles did not assert
that the proposed contract was privileged, confidential or proprietary information as
set forth in the School District’s Request for Proposal or Procurement Code,

The School District, through Mr. Lyles, did not assert, in denying Jacobs/Beers FOIA
request, that the matcrials were exempted under 8.C. Code Ann. § 30-4-40 {Law.
Co-op 1999).

The School Distriet intcnds to make a summary of the proposed contract between
Institutional Resources and the School District available to the public the day after
the award protest period expires.

CONCLUSIONS OF LAW

The School District’s actions have caused Jacobs/Beers irreparable injury because the

ScKool District’s refusal to provide a copy of the proposed contract to Jacobs/Beers is fundamentally

unfair and deprives Jacobs/Beers of due process by not allowing Yacobs/Beers to file a meaningful

bid protest, sctting forth [ully the grounds in detail, as required by the Procurement Code.
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The fundamental requirement of due process is the opportunity to be heard at a
meaningful time and in a meaningful mannce. Due process does not mandate any
particular form of procedure. Instead, due process is a flexible concept, and the

requirements of due process in a particular casc are dependant upon the importance

of the infcrest involved and the circumstances under which the deprivation may
oceur.

South Caroling Nat’| Bank v. Central Carolina Livestock Market, Inc., 345 S.E.2d 485 (S.C.

1986)(internal citations and quotations omitted). As anofferor, Jacobs/Becrs has a protected interest

in protesting the award as provided in the School District’s Procurement Code. This interast is
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important because the protest process is Jacobs/Beers’ sole remedy against the School District, 1f
the School District is allowed to withhold the proposed coniract belween the School District and
Institutional Resources until after the bid protest time cxpires, Jacobs/Beers will be denied the
ahility to identify and evaluate all potential grounds upon which Jacobs/Beers may protest the
intended contract award. The School District’s refusal to provide Jacobs/Beers with a copy of the
proposed contract between the School District and Institutional Resources clearly deprives
Jacobs/Beers ol the information it needs to avail itself of, and comply with, the Procurement Code’s
protest procedures. By denying Jacobs/Beers access to the required documents, the School Disirict
is depriving Jacobs/Beers the opportunity for its protest to be heard at a meaningful time and in a
meaningful manner. The School District’s refusal to provide a copy of the proposed contract is a
denial of Jacobs/Beers’ right to due process under the South Carolina and United States

Cognstitutions.
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The balance of equities also distates that the School District must provide a copy of the
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proposcd contract to Jacobs/Beers. The decision to issue injunctive relief must be based upon a

balancing efthe cquities. Smith v. Phillips, 458 S.5.2d 427 (8.C. 1995) See Krnesle v. Bonds, 452

S.E.2d 840 (S.C. Ct. App. 1994).

+
Here, Jacobs/Beers stands to suffer a loss of its right o protest the contract award at a

meaningful time and in a meaningful manner. The School District, on the other hand, stands to
suffer only a brief suspension of the protest process. Further, since the evidence indicates that the
School District had already completed contract negotiations with Institutional Resources at the time
it issued the notice of Intent to Award. Neither the School District, nor Institutional Resources will

be prejudiced by the disclosure of the proposed contract. In light of the relative harms and
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Jacobs/Becrs’ rapid response to the School District’s Intent to Award, cquity favors the issuance of
an injunction.

The public’s interest in competitive procurcment of public facilities will also be promoted
by the issuance of injunctive relief. “[Aln injunction and declaratory judgment are the only
adequate means of protecting the public interest, the integrity of the competitive bidding process,
and the rights of the individual bidder.” Funderburg Builders. Inc. v. Abbeville County Memorial
Hospital, 467 E. Supp. 821 825 (D. S C. 1979) Id. at 825. Cf, Sloan v. School Dist. of Greenville
County, 2000 5.C. App. LEXIS 153 (8.C. Ct. App. Aug. 21, 2000)(grantmg taxpayer standing to
challenge School Distriet’s award of construction contracts, which were allegedly ufira vires to the
School District Procurement Code, because the issue was of great public importance). The
injunc:tivc relief which Jacobs/Beers seeks is in the best interests of the citizens of Greenville
County. Not only will such relief ensure integrily of the competitive bidding process, but it will
assyre that the School District obtains competitive bids in the future. The general provisions of the
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School District’s Procurement Code provide that the purposes and policies of the procurement code

are, 1n pari:
2. to foster cffective broad-based competition for pubhc procurement within the
ki free enterprise system; .
6. to ensure fair and equitable treatment of all persons who deal with the
procurement system of this District; . . .
9. to promote increased public confidence in the procedure followed for public

procurement. (Procurement Code, pp. 1-2, 4 A.).
The Procurement Code imposes an obligation of good faith in negotiation, performance, and

enforccment of the duties set forth in the Procurement Code. (Procurement Code, p. 2,4 B.). By
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allowing Jacobs/Beers, and other offerors, to review a copy of the proposed contract prior to the
expiration of the award protest period, the stated purposes and policies of the Procurement Code will
be furthered. Such review will allow JTacobs/Becers to preparc a meaningful award protest, and thus
receive fair and equitable treatment in dealing with the School District. Public confidence in the
enforcement of the Procurement Code will be enhanced. Finally, enforcement of the Procurement
Code policies and purposes, by insuring that there is a fundamentally fair and meaningful protest
process, will help insure that School District will maintain the benefit of interested competitive
bidders in the future.

Based on the foregoing reasons, it is ordered that: (1) the School District of Greenville
County shall provide a copy of the proposexl contracet between the School District and Tnstitutional
Resourecs to Jacobs/Beers and other offerors for the project; {(2) Jacobs/Beers, and other offerors,
may file protests to the Intent to Award for a period of fifteen (15) days following the date which
111%&5011001 District provides the proposed contract; and, (3) the School District is enjoined from
aw‘arding the contract uniil such time as Jacobs/Beers’, and other offerors’, protests can be filed and

heard in aceordance with the School Districl’s Procurstient Code,
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AND ITIS SO ORDERED

September é ( , 2000

Greenville, South Carolina
A L Jooo ey R. attcrsoﬁ
] ’ Circuit Cc:urt Judge

Thirteenth Judicial Circuit



