
 

Protest Decision 

Matter of: Otis Elevator Company 

Case No.: 2017-001 

Posting Date: January 30, 2017 

Contracting Entity: Medical University of South Carolina 

Solicitation No.: H51-N333-JM 

Description: Elevator Control Replacements 

DIGEST 

Protest of an award alleging successful bidder is not a responsive or responsible bidder is denied. 

Otis Elevator Company’s (Otis) letter of protest and amendment are included by reference. 

[Attachment 1] 

AUTHORITY 

The Chief Procurement Officer1 conducted an administrative review pursuant to S.C. Code Ann. 

§11-35-4210(4). This decision is based on the evidence and applicable law and precedents. 

                                                 
1 The State Engineer delegated the administrative review of this protest to the Chief Procurement Officer for 
Information Technology. 
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BACKGROUND  

Event Date 
Solicitation Issued 08/18/2016 
Addendum #1 Issued 09/09/2016 
Bids Received 09/29/2016 
Award Issued 10/03/2016 
Protest Received 10/13/2016 
Amended Protest Received 10/18/2016 

 

On August 18, 2016, the Medical University of South Carolina (MUSC) solicited offers to 

modernize two elevators in the Basic Science Building and one elevator in the Jonathan Lucas 

Parking Garage. It is a procurement of construction, and MUSC chose the design-bid-build 

project delivery method. See S.C. Code Ann. § 11-35-3005(a). Section 11-35-3015 mandates 

competitive sealed bidding for design-bid-build projects. Section 11-35-3020 prescribes special 

bidding procedures for construction procurements in addition to the requirements of § 11-35-

1520. Pursuant to § 11-35-830, acquisition of construction must be conducted in accordance with 

the “Manual for Planning and Execution of State Permanent Improvements – Part II.” The Office 

of the State Engineer publishes the manual.2 It includes detailed instructions for agencies to 

guide them through each step in the construction process. The State Engineer has also developed 

forms for use in construction procurements, including a “Lump Sum Bid Form” and “Standard 

Supplemental Instructions to Bidders.” [OSE Forms SE-330 and 00201, respectively] The latter 

document is intended to be used with AIA Document A701-1997, “Instructions to Bidders,” 

published by the American Institute of Architects.3 MUSC required the use of all three 

documents for this project. 

The Supplemental Instructions to Bidders listed reasons that bids could be rejected as non-

responsive: 
                                                 
2 The current and archived versions of the Manual are available at https://procurement.sc.gov/manual (last viewed 
January 20, 2017). 
3 The State Engineer, in cooperation with the AIA, recently published versions of several AIA documents that are 
specific to South Carolina. The “SCOSE” version of A701 includes the additional and alternate language of OSE 
Form 00201, so that use of Form 00201 will not be necessary if the newer forms are used. 

https://procurement.sc.gov/manual
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5.2.2 The reasons for which the Owner will reject Bids include, but are not 
limited to: 

.1 Failure by a Bidder to be represented at a Mandatory Pre-Bid 
Conference or site visit; 
.2 Failure to deliver the Bid on time; 
.3 Failure to comply with Bid Security requirements, except as expressly 
allowed by law; 
.4 Listing an invalid electronic Bid Bond authorization number on the bid 
form; 
.5 Failure to Bid an Alternate, except as expressly allowed by law; 
.6 Failure to list qualified Subcontractors as required by law; 
.7 Showing any material modification(s) or exception(s) qualifying the 
Bid; 
.8 Faxing a Bid directly to the Owner or their representative; or 
.9 Failure to include a properly executed Power-of-Attorney with the bid 
bond. 

5.2.3 The Owner may reject a Bid as nonresponsive if the prices bid are materially 
unbalanced between line items or sub-line items. A bid is materially unbalanced 
when it is based on prices significantly less than cost for some work and prices 
which are significantly overstated in relation to cost for other work, and if there is 
a reasonable doubt that the bid will result in the lowest overall cost to the Owner 
even though it may be the low evaluated bid, or if it is so unbalanced as to be 
tantamount to allowing an advance payment. 

Bidders were to submit their offers on the Lump Sum Bid Form MUSC provided. The bid form 

required pricing for a base bid that included modernizing all three elevators and three alternates. 

The form states, among other things: 

In response to the Invitation for Construction Services and in compliance with the 
Instructions to Bidders for the above-named Project, the undersigned Bidder 
proposes and agrees, if this Bid is accepted, to enter into a Contract with the 
Owner on the terms included in the Bidding Documents, and to perform all Work 
as specified or indicated in the Bidding Documents, for the prices and within the 
time frames indicated in this Bid and in accordance with the other terms and 
conditions of the Bidding Documents. 

*** 

Bidder accepts all terms and conditions of the Invitation for Bids, including, 
without limitation, those dealing with the disposition of Bid Security…. 
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Bidder herewith offers to provide all labor, materials, equipment, tools of trades 
and labor, accessories, appliances, warranties and guarantees, and to pay all 
royalties, fees, permits, licenses and applicable taxes necessary to complete the 
following items of construction work: 

Following this language are general descriptions of the base bid and alternates, with spaces for 

bidders to insert their prices for each. The form also notifies bidders that they may be required to 

submit additional information after bid opening, relevant to their ability to perform the contract: 

Pursuant to instructions in the Invitation for Construction Services, if any, Bidder 
will provide to Owner upon the Owner’s request and within 24 hours of such 
request, a listing of manufacturers, material suppliers, and subcontractors, other 
than those listed in Section 7 above, that Bidder intends to use on the project. 
Bidder acknowledges and agrees that this list is provided for purposes of 
determining responsibility and not pursuant to the subcontractor listing 
requirements of SC Code Ann § 11-35-3020(b)(i). 

American’s completed bid form is included as Attachment 2. 

The base bid included replacement of the basement mounted, geared machines in the elevator pit 

of the Basic Science Building and installation of a new overhead geared traction machine in the 

parking garage. In lieu of replacing the basement mounted, geared machines in the Basic Science 

Building, Alternate 1 requested a price to be added or deducted from the base bid to remove the 

existing machines and provide and install gearless basement mounted machines. Alternate 2 

requested a price to be added to or deducted from the base price to remove the existing machines 

in the Basic Science Building and provide and install machine-room-less (MRL) machines. 

Alternate 3 requested a price to be added to or deducted from the base price changing the start 

date and authorized work times. Bids were received from Otis and American Elevator Company 

(American) on September 29, 2016:  

American’s base bid was $437,132, Alternate 1 was an additional $24,897, Alternate 2 was an 

additional $560,210, and Alternate 3 was an additional $45,000. 

Otis’ base bid was $660,138, Alternate 1 was an additional $12,077, Alternate 2 was an 

additional $538,786, and Alternate 3 was an additional $278,160. 
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MUSC declined to make an award for Alternate 2. It evaluated the bids based on the sum of 

prices for the Base Bid and Alternates 1 and 3. American’s bid was low. 

Pages 4 and 5 of the technical specifications required the apparent low bidder to provide a 

number of documents promptly after request by MUSC. It appears that American provided all 

the required materials, either with its bid or shortly after opening. MUSC determined that 

American was the lowest responsive, responsible bidder. It posted notice of its intent to award a 

contract to American on October 3, 2016. This protest followed. 

ANALYSIS 

A responsive bidder is defined in Section 11-35-1410(7) as a person who has submitted a bid or 

offer which conforms in all material aspects to the invitation for bids or request for proposals. A 

responsible bidder in defined in Section 11-35-1410(6) as person who has the capability in all 

respects to perform fully the contract requirements and the integrity and reliability which will 

assure good faith performance which may be substantiated by past performance. MUSC posted 

its Intent to Award in accordance with Section 11-35-3020(c)  which requires in part:  

Unless there is a compelling reason to reject bids as prescribed by regulation of 
the board, notice of an award or an intended award of a contract to the lowest 
responsive and responsible bidders whose bid meets the requirements set forth in 
the invitation for bids must be given by posting the notice at a location specified 
in the invitation for bids.  

(emphasis added). The South Carolina Consolidated Procurement Code (Code) grants any actual 

bidder, offeror, contractor, or subcontractor the right to protest the award or intended award of a 

contract. S.C. Code Ann. §11-35-4210(1)(b). Otis protests that American’s bid was not 

responsive and American was not a responsible offeror.  

Responsiveness of a sealed bid must be determined at the time of bid opening solely from the 

four corners of the bid document. Appeal by Greenville Office Supply, Panel Case No. 2014-5; 

Appeal by Two State Construction Co., Panel Case No. 1996-2. In this case, the bidding 

documents required pricing for a base bid and three alternates, on the form prescribed by MUSC, 

signed by the bidder and accompanied with a bid bond. That is exactly what American 
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submitted. [Attachment 2] Nothing in the four corners of American’s bid indicates in any way 

that it is non-responsive. 

Otis protests that American’s bid was non-responsive by reference to performance requirements 

in the technical specifications. This amounts to little more than speculation that American may 

not perform the contract according to its terms. As a matter of contract administration, this 

cannot be protested by claiming that a bid is non-responsive. Appeal by Maddock Construction 

Equipment, LLC, Panel Case No. 2016-3; see also Kitco, Inc., B- 221386 (Comp.Gen.), 86-1 

CPD P 321, 1986 WL 63328 (“…whether or not Algonquin will provide the Air Force with 

structural modification kits that meet its needs is directly a matter of contract administration…. It 

is beyond the bid protest function of this Office to review matters of contract administration 

because our procedures are reserved for considering whether an award of a contract complies 

with statutory, regulatory, and other legal requirements, not with postaward performance.”); 

accord, ASC Medicar Service, Inc., B- 213724 (Comp.Gen.), 84-1 CPD P 45, 1983 WL 27814; 

Northwest Forest Workers Assoc., B-217588, Jan. 24, 1985, 85-1 CPD ¶ 99. 

Nevertheless, the CPO addresses each of Otis’ claims as follows: 

Otis alleges that: 

a. American’s bid impermissibly fails to identify or narrow down even what 
manufacturer’s controller units will be supplied; 

There was no requirement that a bidder identify the manufacturer’s controller in the bid. This 

issue of protest is denied. 

Otis next alleges that: 

b. American’s bid impermissibly fails to supply the manufacturer’s 
guarantees of twenty years parts availability; 

One of the requirements included in the bid is that the manufacturer make parts available for 

twenty years. The solicitation puts bidders on notice that by submitting a bid, the bidder agrees to 

meet all the solicitation requirements as follows: 
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In response to the Invitation for Construction Services and in compliance with the 
Instructions to Bidders for the above-named Project, the undersigned Bidder 
proposes and agrees, if this Bid is accepted, to enter into a Contract with the 
Owner on the terms included in the Bidding Documents, and to perform all Work 
as specified or indicated in the Bidding Documents, for the prices and within the 
time frames indicated in this Bid and in accordance with the other terms and 
conditions of the Bidding Documents.  

[Lump Sum Bid Form, Page 1 (emphasis added)] 

By submitting a bid, American agreed to all the requirements in the solicitation. There is no 

requirement in the bid for a certification from the manufacturer that parts will be available for 

twenty years. This issue of protest is denied. 

Otis next alleges that: 

c. American did not offer the ability to place service calls through a website 
as required by the bid invitation; 

While there is a requirement that the state be able to place service calls through a website; and by 

submitting a bid, the bidder agrees to this requirement; there is no requirement to provide 

evidence of that capability with the bid. This issue of protest is denied. 

Otis alleges that: 

d. American did not provide the required Electronic Access to Service 
Records. (page 78) The Solicitation required that the Contractor must provide 
MUSC Facilities Contract Administrator with the ability to access all service 
history and place service calls via website. American does not do so. 

While there is a requirement that the state be able to access service records through a website; 

and by submitting a bid, the bidder agrees to this requirement; there is no requirement to provide 

evidence of that capability with the bid. This issue of protest is denied.  

Otis next alleges that: 

e. American did not offer equipment and specifically controllers as required 
by the solicitation. Page 60 of the solicitation, item i requires that Manufacturers 
of the new apparatus shall provide technical support and parts replacement for 
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their equipment and component systems for a minimum of twenty (20) years and 
issue such guarantee of support to the purchaser with written certification naming 
the final Owner of their product(s) to ensure the apparatus or systems remain 
maintainable regardless of who may be selected for future service. American did 
not do so. 

While there is a requirement that the manufacturer of the new apparatus provide technical 

support and parts replacement for their equipment and component systems for a minimum of 

twenty (20) years and issue such guarantee of support to the purchaser with written certification 

naming the final Owner of their product(s); and by submitting a bid, the bidder agrees to this 

requirement; there is no requirement to provide these certifications in the bid. This issue of 

protest is denied. 

Otis next alleges that: 

f. American’s bid did not include all required elements of the solicitation. 

This issue of protest is vague and does not put the state on notice of the issues to be decided. 

This issue of protest is denied. 

Otis alleges that American is not a responsible bidder based on the identical grounds stated in its 

responsiveness challenge. Those allegations are themselves conclusory, and plainly based on 

Otis’ speculation that American will not perform the contract according to its terms. Otis offered 

no evidence supporting its claims that American cannot perform. 

Nevertheless, the CPO addresses each of Otis’ claims as follows:  

Otis alleges: 

a. American did not offer an identifiable controller manufacturer in its bid 
and cannot provide a controller that meets the bid requirements; 

The solicitation set forth the requirements for the controllers. American agreed to provide 

controllers that meet these requirements. The solicitation did not require bidders to identify the 

controller manufacturer with its bid. Pursuant to page 4, section (A)(b) of the technical 

specifications, MUSC required American to provide a cost breakdown. The information 
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American submitted identifies “Smartrise” as the controller manufacturer. According to an 

affidavit Otis submitted, Smartrise manufactured the existing controller. Besides its conclusory 

statement that the Smartrise controller is an “inferior unit,” the affidavit offers no evidence that 

American cannot provide a controller that meets the bid requirements. This issue of protest is 

denied. 

Otis next alleges that: 

b. American did not, and cannot offer the ability to place service calls 
through a website as required by the bid; 

The solicitation set forth the requirement that MUSC be able to place service calls through a 

website. American agreed to provide this capability. The solicitation did not require bidders to 

provide evidence of that capability with their bid. Otis offers no evidence other than the fact that 

American did not provide evidence of that capability with their bid that was not required by the 

solicitation. Otis has not carried its burden of proof that American cannot meet this bid 

requirement. This issue of protest is denied. 

Otis next alleges that: 

c. American did not, and cannot offer to provide the required Electronic 
Access to Service Records. (page 78) The Solicitation required that the Contractor 
must provide MUSC Facilities Contract Administrator with the ability to access 
all service history and place service calls via website. American did not, and 
cannot do so. 

The solicitation set forth the requirement that American provide service records through a 

website. American agreed to provide this capability. The solicitation did not require bidders to 

provide evidence of that capability with their bid. Otis offers no evidence other than the fact that 

American did not provide evidence of that capability with their bid that was not required by the 

solicitation. Otis has not carried its burden of proof that American cannot meet this bid 

requirement. This issue of protest is denied. 

Otis next alleges that: 



Protest Decision, page 10 
Case No. 2017-114 
January 30, 2017 
 
 

d. American cannot, and did not offer equipment and specifically controllers 
as required by the solicitation. Page 60 of the solicitation, item i requires that 
Manufacturers of the new apparatus shall provide technical support and parts 
replacement for their equipment and component systems for a minimum of twenty 
(20) years and issue such guarantee of support to the purchaser with written 
certification naming the final Owner of their product(s) to ensure the apparatus or 
systems remain maintainable regardless of who may be selected for future service. 

The solicitation required that the manufacturer of the new apparatus provide technical support 

and parts replacement for their equipment and component systems for a minimum of twenty (20) 

years and issue such guarantee of support to the purchaser with written certification naming the 

final Owner of their product(s). American agreed to meet this requirement. There is no 

requirement that the bidder provide these certifications with their bid. Otis offers no evidence 

other than the fact that American did not provide certifications with their bid that were not 

required by the solicitation. Otis has not carried its burden of proof that American cannot meet 

this bid requirement. This issue of protest is denied. 

Otis next alleges that: 

e. Otis amends this protest to add and include all matters which may be 
disclosed or indicated by the contents of the records yet to be provided, and 
specifically protests every aspect of vendor responsiveness, and vendor 
responsibility, and every aspect of procurement practice, conduct and action 
which may be indicated or disclosed by these records. 

On October 28, 2016, Otis offered the Affidavit of Mr. Joseph Campbell, General Manager of 

Otis Elevator Company in Charleston, South Carolina. Mr. Campbell expressed his professional 

opinion about American’s ability to perform this contract and the consequences to MUSC should 

American breach its contractual obligations. On November 30, 2016, Otis confirmed that it had 

no additional evidence to offer in support of its protest.  

DECISION 

For the reasons stated above, the protest of Otis Elevator Company is denied. 
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For the Materials Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised November 2016) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a 
further administrative review by the Procurement Review Panel pursuant to Section 
11-35-4410(1) within ten days of posting of the decision in accordance with 
subsection (5). The request for review must be directed to the appropriate chief 
procurement officer, who shall forward the request to the panel or to the Procurement 
Review Panel, and must be in writing, setting forth the reasons for disagreement with 
the decision of the appropriate chief procurement officer. The person also may 
request a hearing before the Procurement Review Panel. The appropriate chief 
procurement officer and an affected governmental body shall have the opportunity to 
participate fully in a later review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel’s decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest 
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et 
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2016 General Appropriations Act, “[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. 
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is 
filed. The Request for Filing Fee Waiver form is attached to this Decision. If the filing fee is not 
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order 
denying waiver of the filing fee. Requests for administrative review will not be accepted unless 
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of 
filing.” PLEASE MAKE YOUR CHECK PAYABLE TO THE “SC PROCUREMENT REVIEW 
PANEL.” 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must 
be represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest 
of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, 
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as 
an individual doing business under a trade name may proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1205 Pendleton Street, Suite 473, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  
 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
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